PRELIMINARY STUDY ON THE
ESTABLISHMENT OF AN ELECTORAL
COMMISSION IN IRELAND

Submitted to the Department of the Environment,
Heritage and Local Government by:

Richard Sinnott, UCD Geary Institute and School of Politics and International Relations
John Coakley, UCD School of Politics and International Relations
*T ET /,85@®Bckodl of Law

James McBride, Irish Social Science Data Archive

Geary Institute
University College Dublin

November 2008



Preliminary study on the establishment of an Electoral Commission in Irefand

Contents
EXECULIVE SUMIMALY......ciiiiiiiiiiiiiiiiiieee e e e e e e e e e e ee et e e e e e e eaeeeeeeeeeeeeaeersrnn e aaaaeaaaeesd 4
O [ 011 0o [T 1o o NP PPPPPPPPPRPRY 4
2. Reqgistration of political PArtieS...........uuuuiiiiiiiiiiiiie e 9
200 R [ 110 T [ T4 1o o USRS 9
2.2 Overview Of present arrangemeENtS..........eeeeeiiieeeeeiieeree s e e e e aaaaeeeas 9
2.3 ReCOMMENAALIONS.......uuiiiiiiiiiiieeee e e e e e 10
3. Compilation Of eleCtoral FEOISY .........uuuiieee e i e e e e e e eee e e e e e e e e e e eeeeeaenns 11
G 700 R [ 110 T U T4 1o o PRSP 11
3.2 Overview of present arrangementS.......ccoooeieeeeeeeeiieeeeiiire e e e e 11
3.3 Comparative MOELS..........coiiiiiiiii i e 12
3.4 Options and recOMMENAAtIONS. .......c.euuuiiuuiiiiiaea e e e eens 15
4. Delimiting CONSHIUBNCIES. ......uuuiiiiiiiiieeeei e e e e 19
o R [ 01 o o [F ox 1 o] o NPT 19
4.2  Overview Of present arrangementS..........ooviiiiiiiiiiiieeieaaae e e e e e e e e e eeeeeaaees 19
4.3  Comparative MOUEIS.........cciiiiiiiiiiie et 21
4.4 Options fOr Ireland............coooiiiiiiiiiii e 25
T @70 o [ox (11T o PP PPPPPPI 25
5. Administration of the election: From Nominations to Declarations...................... 27
00 B [ 110 T ¥ Td 1] o T PRSP 27
5.2 Overview of present arrangementS..........oooeeeeeeeeeiiieeeiiiiiiicies e e e e 27
5.3  Comparative MOUELS........oieiiiiiii e 28
5.4  Options and recomMmMEeNdations...........cciieiiriiiiiiieeeeiiin e e e e e e e e eeeeens 29
6. Party and election fuNding............ooo i 30
6.1 INTrOAUCTION. ... .o e e e e e e e ee e 30
6.2  Overview of present arrangemMeNtS.......ccoooiveee e oo eei i e e e 30
6.3  Comparative MOUEIS...........uuuiiiiiiiiiiiie e 34
6.4  OPLioNS TOr Ireland...........coooiiiiiiiiii s 37
LR T o T [od 1] o] o 41
7. Research and promMoOtion........cccooiiiiieeee i e e e A3
2% R [ 110 T [V Td 1o o PRSP 43
7.2  CUITENT AITANGEMENTS. ... it ee ettt e e e e e e e e et e e e et e eeaeneeeed 43
7.3 Comparative MOdelS..........coovviiiiiiiiiiie e A3
7.4  Options and recOmMMENAALtIONS..........uuoiieiiiiiiiiieeeeis e e e e e e e e e eaenns a7
8. Legislative OPLIOB...........coeviiiiiiiiiiiiiee e e e e e e eeeeeeeeennnnn . AO
8.1 INTrOAUCTION. ... e e e e 49
8.2  Overview Of present arrangemMeENtS......cccooiiv e e e eeee et eaeeeed 49
8.3  Comparative MOUEIS...........uuiiiiiiiiiiiiee e 54
8.4  OptioNS fOr Ir€land...........coooiiiiiiiiii e 54

8.5 (©F0] 4 (o1 [F13To ] o NPT 57



Preliminary study on the establishment of an Electoral Commission in IreBand

9. Accountability, funding, and COMPOSItIQN..............uvvviiiiiiiieeeeeeeee e 59
9.1 ACCOUNTADIIITY. ...t 59
9.2 FUNAING. .ottt aa e 60
9.3 The composition and method of appoment of an Electoral Commission.....61
10. Conclusions and recomMmMEeNdatiONS.........coeeiiiiiiiiiiiiiiiiiii e ee s 67
0 R 1 10T [T 1o o P 67
10.2  Present arrangemeNLS. ... ..o.uuiiieuii et e e e et e e et e e an e e r e e e e e e ee Qa7
10.3 ComparativVe POSITION.......ceieiiiiiieeeeeeiiee e e e eetiee s e e e e et e e e e een e e e s eeenrnreeeeeennnd 638
10.4 ReCOMMENUALIONS......cciiiiiiiiiiiiiiti e e e e e e e ettt a e e e e e e e e e e eeeaaeeeeeeeaees 68
Appendices........... T N PPN TR s 7;4 A ) 3
Appendix1: { UF 0SYSY U 2F U0UKS USYRSNBNDa dzyRSNRUI YRA
in successfully performing the role...........ooooiiiiiiiee e 75
Appendix 2: Research on voter behaviour in Ireland..............ccccccoieeiiiiiiiivvvnnnn 46

Appendix 3: Acts and Statutory INSTUMENIS........coooveiiiiiiiiiiiiee e 78



Preliminary study on the establishment of an Electoral Commission in Irefand

Executive Summary

1. Introduction

This preliminary report on the issues involved in the establishment of an Hiisttoral
Commissiorhas been commissioned by the Department of Environment, Heritage and Local
Government. It takes as its starting point the commitment in the Agreed Programme for
Government to establish a&lectoral Commissigrand notes the range of tasks that the
programme for government would assign to such a commission. These tasks are listed in
Appendix 1 of the present report.

2. An Electoral Commission
This report recommends the establishment of an Electoral Commission.

3. Registration of political parties
The poposedElectoral Commissioshould be responsible for maintaining the Register of
Political Parties.

4. Compilation of electoral register

It is recommended thathe Electoral Commissioalsoassume responsibility for the electoral
register, with a view tointroducing a rolling, individual register. Thétould involve
extensive consultation with electoral authorities in jurisdictions which have already moved
to this registration model, and with local authorities in Ireland to ensure a smooth transfer
of responsibilities. In order to ensure the minimum disruption to voters, the new Register
should not be introduced until after the next DAil election, (a)attow sufficient time to
compile the first draft of the new register, and (b) to provide sufficieppartunity to test

the robustness ofhe newregister in advance of a general election.

5. Delimiting constituencies

We recommend that the functions currently carried out by the Constituency Commission f
Dail and European electior® transferred tothe Electoral CommissionWe also suggest
that the burden involved could be lightened by making a move to the kinds of provision that
are normal in proportional representation regimes, with fixed constituency boundaries and
use of a simple allocation formulfr redistribution of seats following each censuan
arrangement that could resolve the contentious issue of regular breaching of county
boundaries.

6. Administration of the election: from nominations to declarations

Current Irish arrangements for the administration of nominations, polling schemes, the
polling process and the counting of votes have several distinct advantages. In the first place,
they appear to enjoy a high degree of legitimacy, an attribute thatleted to the fact that

they operate at a local level. Secondly, they are seen to be effective. This is partly a matter
of good administrative practice. However, it is more than just a matter of good
management. The fact that these functions are carrma locally has the particular
additional advantagef making it possible to mobiksmajor local infrastructure and local
human capital for what are essentially episodic events. While, no doubt, various
improvements could be and should be made to the eatp of electoral administration
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considered in this section of our report, our overall recommendation is that the devolved
character of the process is the key to its success and should not be tampered with. This
implies that the role of a neviElectoral Cmmissionin these areas would be a matter of
oversight and policy development. There are good comparative models for just such a
division of labour.

7. Party and election funding

We recommendhat pending the outcome of a review of the law relating tatregulation

of party and election funding, a single body should combine the functions currently
performed by SIPO and by the Registrar of Political Padiesthat the final powers and
functions of theElectoral Commissiom relation to party and elean funding should be
determined by the Oireachtas, following a review undertaken by the commission and
Oireachtas review of its recommendations in that respect

8. Research and promotion

It is clear that any body that has substantial responsibility inateas of electoral policy and
electoral management needs to have access to the best and most relevant research findings.
This will not necessarily happen unless the electoral body is given the power to conduct
and/or to commission research. Whichever oétlatter two options is chosen, thElectoral
Commissionwill require some irhouse research expertise to, at a minimum, identify
research needs and priorities and see to it that the findings feed into the policy process. A
facilitation/mobilisation framework is suggested as an aid to locating the research priorities
and ensuring that they are pursued in a way that is pealgvant. Research within the
framework should also contribute to the effectiveness of initiatives taken by the commission
to promote both voter registration and voter turnout.

9. Legislative options

For the reasons given above, it is recommended thatdsttoral Commissioshould be
established through the enactment of an Electoral Commission Act. This Act would amend
and consolidat the law to be found in the Acts and Statutory Instruments referred to in the
Appendix (together with the proposed Electoral Commissior), Aecinging together in one

Act the law relating to referendums and elections to local authorities, Udaras na Gs#elta

the European Parliament, Dail Eireann, Seanad Eireann and the office of President of Ireland.

10. Accountability, composition, and funding

The Electoral Commissiowill be independent in the performance obifunctions. Any such
provision should nbpreclude an appropriate degree of accountability on the part of the
Electoral Commissioto the Minister for the Environment, Heritage and Local Government
and to the Oireachtas.

However, certain specific polieyaking functions should be reserved to thinister, for
example fixing the date of polling, deciding whether to approve a specific form of electronic
voting recommended by the commission, or proposing changes to the electoral system. In
those specific cases, the role of the commission would besiy to advise a course of action

to the Minister, who would have final responsibility for the matter.
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We suggesthe drawing of a distinction between mandatory and discretionary expenditures
incurred by the commission and others in connection with their functions in the electoral
process. Constituency returning officers (and returning officers at presidential elasti
European Parliament elections and referendums) should continue to be entitled to payment
of their charges out of the Central Fund, in the established mahaer Post should also be
entitled to payment on the same basis.

TheElectoral Commissioshoud also be entitled to claim payment from the Central Fund of
the expenses which it has incurred by reason of the Chief Electoral Officer acting as the
presidential returning officer, the Seanad returning officer for the election of panel members
to SeanacEireann and as the referendum returning officer at a referendum, which would
reflect the existing arrangements.

In our viewall the other expenses of th€ommission should be paid by the Minister for
Finance out of moneys provided by the Oireachtas.

Given the nature of the functions which the new body would perform, we consider that the
following ex officiomembership would be most appropriate

(a) a chairperson who shall be a judge, or a former judge, of the Supreme Court or
the High Court, and

(b) thefollowing ordinary members
(i) the Comptroller and Auditor General,
(ii) the Ombudsman,
(iii) the Clerk of Dail Eireann,

(iv) the Clerk of Seanad Eireann

! In addtion to the provisions already cited, see the Presidential Elections Act, 1993 s 11 (as amended
by the Electoral Act, 1997 s Bj(and the Electoral (Amendment) Act, 2001 scph2(the European
Parliament Elections Act 1997 s 18 (as amended byteetoral (Amendment) Act, 2001 s §14nd

the Referendum Act, 1994 s 16 (as amended by the Electoral Act, 199¢)saiid(the Electoral
(Amendment) Act, 2001 s 55()

% Electoral Act, 1992 s 4(2); Presidential Elections Act, 1993 s 5(2); Referendutf®®cts 4(2);
European Parliament Elections Act 1997 s 4(2).

® presidential Elections Act, 1993 s 9(@) (as amended by the Electoral (Amendment) Act, 2001 s
52({)); Seanad Electoral (Panel Members) Act, 1947 s 4(3) (and s 4(3A) as inserted by ohal Elect
(Amendment) Act, 2001 s 53Jf; Referendum Act, 1994 s 14 (8) (as amended by the Electoral
(Amendment) Act, 2001 s 5%()
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1. Introduction

This preliminary report on the issues involved in the establishment of an Hiisttoral
Commissiorhas been commissioned by the Department of Environment, Heritage and Local
Government. It takes as its starting point the commitment in the Agreed Progeafor
Government to establish arElectoral Commissigrand notes the range of tasks that the
programme for government would assign to such a commissibmese tasks are listed in
Appendix 1 of the present report. However the structure of the presepbrehas been
arrived at by considering a hypothetical situation in which we assume that the first ever
electoral contest (election of an office holder/holders or a referendum) is being Tumus,

we start with a blank pageand derive the elements and ¢hstructure of the report from a
narrative account of what would be involved in running such an electoral confEsis is
done in order (1) to maintain a critical perspective on what might be proposed and (2) to
ensure that all issues are covere@ihe rarrative account rusas follows:

1. The first step would be to register the competing political parties (or referendum
groups).

2. The second step would be to compile a register of electors.

3. The third would be to establish the boundaries of the constituemaewhich votes
would be cast.

4. The fourth is an omnibus step comprising a series offanbtions conducted at
local level that range from accepting nominations and administering the polling
process to counting the votes and allocating the seats (or tapprconstituency
referendum resuls) according to the prescribed rules.

5. Fifth, election/referendum income and expenditure would have to be monitored
and agreed standards would have to be enforced.

6. Sixth, research would need to be conducted into the batvar of the voters in
order to develop evidencbased policy proposals for the conduct of future
elections/referendums and to guide any promotional efforts that might be
undertaken to encourage voter registration and voter turnout.

7. Seventh and finally, all of the procedures outlined would have to be incorporated
into legislation using a transparent legislative approach.

These tasks are currently performed by a range of agencies and appointed offitrads.
guestion is: Should angr all of these functions be transferred to a newly constituted

4 Programme for Government 20@0D12,p. 86

® The page is not entirely blank as the steps outlined below assume for iestaat an electoral
system has been chosen and that there are legislative provisions governing election income and
expenditure.
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Electoral Commissidh We consider this in the following sections, which address these
issues in turn (numbering the present introductory section as 1):

Section2: Registration of political qties

Section3: Compilation of electoral register

Sectiord: Delimitingconstituencies

Section5: Administration of the election: From nominatiotesdeclarations
Section6: Party and election funding

Section7: Researclkand promotion

Section8: Legislaie options

Section 9: Accountability, funding and compaosition

In each of the sections where we consider specific issu@y, (@e address three areas: we
begin by describing present Irish practice, we set this in context by looking at the position in
comparable countries, and we outline the options open to Ireland. In a final section (section
10), we summarise our conclusions.

In preparing the report we have benefited from a seriev@fy useful meetings with a range
of peoplewith valuable experience afentral relevance to this report. Thare as follows:

Electoral Office of Northern Ireland: Douglas Bain

CAILYYlF CtAfY 5SLJzié al NE hQw2dzN] §
Fine Gael: Deputy James Bannon

Green Party: Minister John Gormley

Labour Party: Deputy Joanne Tuffy

Returning Officers: Mairead Ahern, John M. Fitzpatrick, Marie Garaghy, Verona Lambe,
Fintan Murphy

Standards in Public Office Commission: David Wadélielan Moore

UK Electoral Commission: Peter Wardle, Seamus Magee
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2. Registration of political parties

2.1 Introduction

Provision for registration of political parties was fistade in 1963, with a view to
introducing and regulating descriptions of political affiliation on the ballot paper at Dail and
local electiong. This was not seen as a particularly significant innovatioFhat provision

was upheld in the face of a challenge to its constitutional valftitpwever, over the years a
number of other legal consequences have been attached to registration as @aiqgbiirty.

For exampleregistrationdetermines whether or not an organisation is entitled to payments
from public funds on the basis of the number of votes cast for candidates it sponsored at the
previous general electioh.It also provides a relativelyonvenient method of confirming the
nomination of a candidate at a D4il election

2.2 Overview of present arrangements

The arrangements for the registration of political parties were last substantially revised in
20011° Since 1963, the Registrar of Pohfi®arties has beeex officiothe Clerk of the D4t

and an appeal has been provided against his decisions under the relevant pravitiosis
determined by an appeal board consisting, in hormal circumstances, of the judge of the High
Court (nominatedby the President of the High Court), the Ceann Comhairle and the
Cathaoirleach of Seanad Eirealinwhilst this reflects the provisions made in 1963, the
criteria for registration as a party, in respect of Dail, European, local or Udaras na Gaeltachta
eledions have become significantly more demanding as a result of the changes made in
2001. An applicant organisation must show

(a) that it is organised to contest all or any of those elections, and

(b) that it has at least 300 recorded members or (for regisbn as a party organised to
contest elections in part of the State or local elections or Udaras na Gaeltachta elections only)
100 recorded members, each wfhom is 18 years of age or older, and that at least fifty per
cent of the recorded members are rietgred in the register of electorgy that it has at least

one member who is a TD or MEP, or (for registration as a party organised to contest a local
election only) it has at least 3 members who are members of a local authority or (for
registration as garty organised to contest an election to Udaras na Gaeltachta only) it has at
least one member who is a member of the Udaras na Gaeltachta, and

(c) that the organisation and direction of the party are governed by written rules adopted by
the party, whichprovide for

(i) an annual or other periodic meeting or conference; and

® Electoral Act, 1963 s 13.

" For example, the Minister for Local Government devoted only two sentences to the matter in his
Second Stage speech: (27 February 19633#0Debatesol 448.

8 Loftus v Attorney GenerHl979] IR 221 (SC).

° Electoral Act, 1997 s 1#(

% Electoral (Arendment) Act, 2001 s 11 (Electoral Act, 1992 s&35)

" Electoral Act, 1992 ss 25(d)(as inserted by the Electoral (Amendment) Act, 2001 s 11.)

2ihid s 25B (as inserted by s 11.)
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(i) the conduct of party business by an executive committee or similar body elected by
the party ™

These more onerous requirements no doubt reflect the greater advantages which
registration now confers, in comparison with tisguationin 1963.

SIPO and its predecessor the Public Offices Commission (POC) has referred to the impact of
omissions from or changes in the Register of Political Parties on its existing ful{ctiods
the Clak of Dail Eireannek officioRegistrar of Political Parties) is a member of SfPO.

There would seem to be good reasons why thaintenance ofthe Register of Political

Parties should be a function of a single electoral management body. It is importanath

regulator of electoral and party political funding should have available to it effective

sanctions short of criminal prosecution in order to support its regulatory functions. It would

seem appropriate to make it a condition of maintaining the regttraof a political party

(with all the advantages that flow from that) that it has adequately complied with its

obligations under electoral legislation more generally and to give the body responsible for
YEAYGFrAYyAy3 (GKS LI NI & QancelNiSsHould it Nétetnding yhat @ KS  LJ2 ¢ S
sufficiently serious breach of that legislation has occurred.

2.3 Recommendations

For these reasons, it is recommended tlzat Electoral Commissioshould be responsible

for maintaining the Register of Political Partiasd should have the power to cancel the

registration of a political party in cases where the body determines that they plarough its

officers or other persomuthorisedby the party to act on its behalf has, in the opinion of the

body, committed serios or repeated breaches of the obligations imposed by electoratiaw.

The body should be entitled to refuse to restore a party to the register unless and until is
aFGAaAaFTASR GKIFG GKS OANDdzyaidl yoOSa oKAOK SR (2
ceased to exist/ The same right of appeal against cancellation or refusal of registration

should be provided as is currently set out in the Electoral Act, 1992 (as amefided.)

Bibid s 25(4).

1 s|PQANNual Repor2007 (June 2008) 23; PAibnationsdisclosed by political parties for 200@rt

3.

!> See generally Electoral Act, 1992 s 25 (as substituted by the Electoral (Amendment) Act 2001 s 11.)
®See, by way of comparison, the Radio and Television Act, 1988 sa14(4)(

" Some further provision wouldndoubtedly have to be made to prevent easy avoidance of this bar
to registration, such as by a mere change of name or the identity of the officers of the party
authorised to sign certificates authenticating candidatures.

' See ri2above.
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3. Compilation of electoral register

3.1 Introduction
The Electoral Register is an essential component of the voting progesghout a
trustworthy and reliable voter list, free and fair electiose not possible

3.2 Overview of present arrangements

The task of compiling the electoral register in Irelasm@urrently devolved to the thirty four
local authorities in the state. These registration authorities are required by law to prepare
and publish a rgister of electors every year. The conditions for registratiori®are

e Persons must be 18 years or olaer the day the register comes into force;
e Citizenship requirements:
o lIrish citizens may vote at all elections and referendums;
0 British citizens may vote at Dail, European, and local elections;
o Other EU citizens may vote at European and local elections;
o NonEU citizens may vote at local elections only.
e A person must be ordinarily resident at the address provided for the register on the
1 of September prior to the coming into force of the register;
e A person may be registered at one address only.

Registrationauthorities conduct house to house and other local enquiries to compile a draft
register, which is published on Novembet. 1This draft can then be examined for errors
over the next four weeks at post offices, public libraries, Garda stations, coughpasd

local authority offices. Between November"2&nd December 23 County Registrars
adjudicate on any claims of errors and omissions, though his or her adjudications can be
appealed to the Circuit Codft

Applications for postal voting must beaeived by November 35at the latest. Whole time
members of the defence forces and Irish diplomats posted abroad and their spouses are
registered as postal voters. In additigmersons inthe following categories may apply for
registration as postal \vers:

e Members of the Garda Siochana;

e Persons unable to go to a polling station because of physical illness or disability;

e Persons whose occupations are likely to prevent them from voting at their local
polling station on elections day, including {tithe students registered at home who
are living elsewhere while attending an edticaal institution in the State

e Prisoners.

A person registered as a postal voter may only vote by post, and may not vote in person at a
polling statioi*. A supplementary postaloting list is also prepared, the closing date for

19 Department of the Environment, Heritage and Local Government (2R6@ister of Electors
2\Whelan, NoelPolitics, Elections and the Laglublin: Blackhall Puishing, 2000), p. 10
21 -

ibid
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which in the case of a general electiontws days after the Order appointing polling day is
signed, or two days after the dissolution of the Bfil In the cases of Dail {gjections,
presidential electias, European elections, local elections, and referendums, the closing date
is the date of the order appointing polling ddy

In theory, this is a sensible delegation of responsibilities to the local level, one which should
result in a higher quality regist through a more efficient deployment of local knowledge
and experience than would be possible via a centralised body. In reality, this is not the case.
The Oireachtas Joint Committee on the Environment, Heritage and Local Government, in its
First Reparon The Future of the Electoral Register in Ireland and Related Matters, identified
a number of problems:

e Varying degrees of priority afforded to maintaining data;

¢ Wide variety of practices among registration authorities;

¢ Insufficient fieldworkers anddoor-to-door visits to obtain the necessary
information in some registration authoritié$

While great efforts have been made to improve the quality of the register in recent years,
anecdotal evidence from the 2007 general election and the 2008 Lisboty Tefarendum
suggest that much more needs to be déneGiven the varying degrees of priority assigned
to the task by local authorities noted above, it would appear that a newaaah to the task

is required.

3.3 Comparative models

In making recommendations on an alternative system for compiling the register, it is useful
to examine models already in operation elsewhere. Some models can be dismissed without
too much difficulty ¢ in the USA, for example, the current situation is everre
decentralised than in Ireland, with a wide range of voter registration processes in use.
Further, unlikein many other democracies, voter registration is entirely volurdaryGiven

that many of the concerns about the Electoral Register in Irel@mire on the registration

and nonregistration of eligible and noagligible voterd’, the Americancase does not
provide a useful model

At the opposite end of the scale, but perhaps equally inapplicable for Ireland, is the practice
of linking voter registition to a national identification system. Countries employing this

2 gee section 15A(4) of the Electoral Act 1992, as inserted by section 7(c) of the Electoral
(Amendment) Act 2001.

#Whelan, p. 12

# Oireachtas Joint Committee on the Environment, Heritage and Local Government (Z6@8),
Future of the Electoral Register in Ireland and Related Matters

Br 88y F2NI SEIF YL S5 aAyAaiSNI D2NXYfSeQa FLIISIEN yoOS

Heritage and Local Government on 18 June 2008
(http://debates.oireachtas.ie/DDebate.aspx?F=ENJ20080618. XML& Ex=All&Page=1

% Achen (2008), p. 1. However note that in Ireland, while registration is not in itself compulsory, the
registration authority has the poweJ 2 NBIjdzANB | LISNBR2Y a2 3IAGS
GKAOK GKS NBIAAGNYGA2Yy FdziK2NARGE YI & NBIjdzA NBé
the Second Schedule to the Electoral Act 1992).

% Joint Oireachtas Committee (2008), 7
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practice include Brazil, Bulgaria, Hungary, the Netherlands, Romania, Senegal and*$weden
In Germany, for example, all citizens must by law register their place of residence with their
municipality, which compiles the local electoral register from the resulting residence
register. In order for such a system to work in Ireland, a national identification/registration
system would need to be put in place, which wouidvolve a debate thais beyond the
scope of this report

In both Australia and New Zealand, the responsibility for voter registration lies with the
individual voter. Both the Australian Electoral CommisSiand the Elections New Zealand
federation of agenci€$ provide a rang of options for registering including, in the case of
New Zealand, online registration. Some elements of this system are already in place in
Ireland ¢ it is possible to run an online seaftho see if you are currently registeredf

voters find that tley haveomitted by the house to house canvadbkey have the optiorto
download registration forms from the site, which can be manually completed then
submitted directly to their local authorities. However, shifting the onus entirely over to the
individud carries the risk that many voters will forget either to register or to keep their
registration up to date, which could leave holes in the register come election time.

Until 1997, the Canadian electoral register was maintained through an intensive door to
door enumeration campaign, carried out just before an election. This approach was
replaced with a continuously updated National Register of ElettorElections Canada
estimates that about 17% of elector information changes each®eand compiles Resfer
updates from a variety of national and regional agencies, including the Canada Revenue
Agency, Citizenship and Immigration Canada, and provincial registrars of motor vehicles and
vital statistics. Data protection is statutorily guaranteed, and thenadmn Privacy
Commissioner has the right to audit the compilation of the register at any*fim@hile the

new method of voter registration delivered savings to the taxpayer, it was also shown, at
least initially, to have impacted negatively on voter taab, with widespread confusion
about the registration process right up to polling day for the 2000 election, and as many as
one in ten voters arriving at polling stations to find they were not on the official vote?s list

In addition, posilection analgis found significant social class differences in the voter
registration experience, with lower income voters much less likely to have been correctly
registered®. Subsequent to the 2000 election, additional steps were put in place to improve
the register,including an agreement with the Canada Revenue Agency to amend tax forms

%8 |nternational IDEAElectoral management design: the International IDEA handi{&oéckholm:
International IDEA, 2006), p. 65.

2 hitp:/lwww.aec.gov.au/Enrolling_to vote/HowTo Enrol/index.htm

%0 hitp://Iwww.elections.org.nz/enrolment/howto-enrol/how-to-enrok-to-vote.html

3 hitp://www.checktheregister.ie

zz Black (2003), p. 2

http://www.elections.ca/content.asp?section=ins&document=national&dir=nre&lang=e&textonly=fal
se

*ibid
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to allow individuals to give permission to be added to the register. Research following the
2004 and 2006 elections found steady increases over the 2000 election in the propdrtion o
voters receiving voter cards (from 80% in 2000 to 85% in 2004 and 89% it)20Ukis
experience points to the need to ensure that, before any change is undertaken in the
process for compiling the electoral register in Ireland, lessons are learnt freraxXperience

of other jurisdictions where radical overhauls of the register have taken place.

Closer to home, there areurrently, as the Joint Oireachtas Committee found in compiling
their report on the Electoral Regist&r significant differenes betweea Northern Irelandand
Great Britainin the registration processes deployed. Niorthern Ireland responsibility for

the electoral register lies with the Electoral Office of Northern Ireland (EONI), and, due to
ongoing concerns about voter fraud, operatasmuch more rigorous voter registration
system. Household registration was abolished in 2002 and replaced by individual
registration. This requires those registering to provide their name, address of residence,
nationality, date of birthnational insuance numberand signature, with the EONI reserving
the right to ask for additional evidence of identity and proof of residéhcéhe annual
canvas was abolished in 2007 and replaced by continuous registration, with the option to
conduct decennial canvasses if the CEO of EONI feels it would benefit the
comprehensiveness of the registér

As with the new process for compiling the Canadian register, EONI benefits from the
statutory obligations of public bodies to provide information. The Northerdatm
(Miscellaneous Provisions) Act 2006 conferred upon the Secretary of Staidéoftrern
Ireland a power to make regulations for the provision of information. Under these
regulations, EONI can request properglated information from the 26 districtauncils in
operation inNorthern Ireland to keep the EONI property database up to date. Similarly, the
Department of Work and Pensions and the Northern Ireland Central Services Agency both
have statutory obligations to provide information to help EONdgk&rack of individuals who
have change their address and/or name. The Registrar General of Births and Deaths
provides vital statistics that enable EONI to identify deathsegistered electord. The
successful implementation of these measures has dlfeONI achieve an approx. 5%
increase in the comprehensiveness of the register in 2007/08.

In Britain, most registration currently takes place at household level during the annual
canvas, in the period between August and November when local authoritiéisede
registration forms to homes, though it is possible to register at any time by downloading a
form from the UK Electoral Commission web%itand posting it to the local electoral
registration office. As local authorities are ultimately responsiblatercompilation of the
register, however, it suffers from the same inconsistency of quality as noted in this country

37 2000 figure quoted in Black (2003), p. 25; 2004 (p. 13) and g@00631) figures quoted in the
Report of the Chief Electoral Officer of Canada on teGaheral of January 23, 2006

% Joint Oireachtas Committee (2008), p. 12

3 EONI information leaflet, The Electoral Register, accessed at:
http://www.eoni.org.uk/information leaflet - the electoral register.pdf

“0 Joint Oireachtas Committee (2008), p.12

*LEONI (2008), pp-6

*2 http://www.aboutmyvote.co.uk
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by the Joint Oireachtas Committee. The UK Electoral Commission is now attempting to
improve this situation by setting down a series ofrfpemance standards for electoral
administratio®. These standards, which were first published in July 2008, have statutory
force* and cover aspects such as the completeness and accuracy of electoral registration
records, the integrity of the registratioprocess, levels of public participation in and
awareness of the register, and the planning and organisation of the register. As these
guidelines have only recently been published, it is too early to judge their effectiveness in
improving the quality oftie electoral register in Britain.

More recently still, the UK Electoral Commission has indicated its preference for an even

more extensive overhaul of the voter registration process by calling on the British
government to considethe implications ofintroducing a national, individual regisfér

While stopping short of advocating the immediate establishment of a singlai@&8body

for managing the electoral register, the Commissitmes advocatéhe establishment of six

regional Electoral Management Boarded by Returning Officers and Electoral Registration

Officers,to provide a more coordinated approach &ectoral administratiof’. It believes

that the currentsystemA & G & i NB G OKSR | t ¥ am that dhangedidNdBddddA y 3 L2 A
to improve the cpacity of election administrators to provide a high quality service to voters.

3.4 Options and recommendations

The main options fothe future of the compilation of the electoral register in Irelahdil
down to the interaction of two elementg who hasresponsibility for the register (local
authorities or a national body), and at what level is registration information collected
(houselold v individual registration).

| dZNNByidtes Ay LINBLINAYy3I GKS NBEIAEGSNBer NEBIAalNI
a&A3YATA OIYafd fdnys ImdybdgigBedl By a member of a household.

It is clear from the Joint Oireachtas report that the current situation commands very little
confidence, eitheron the part ofthe public or public representatives. The aion in
quality of the register acrosslocal authorities, and the amount of anecdotal evidence
pointing up glaring errors in the registesuggest that change is needed in order to restore
confidence. With the UK Electoral Commissiafso advocating ashift from the similarly
decentralisedsystem in use in Great Britain, theseems little to support a continuation of
the status quo.

It would therefore appear to be advisable follow the recommendation of the Joint
OireachtasCommittee and transfer respasibility for managing the register away from the
local authorities to a new body, as a component of an Electoral Commission, which can

“3 performance standards for Electoral Registration Officers in Great BiitaénElectoral Commission

(2008)

** Electoral Administration Act 2006, Section 67

PLKSNYEFYS WAt OoHnnyO Wal 8aA0S 02 ThaTihies 2RBHBINY Yy SSRSF
2008. Accessed online at httpaivw.timesonlineco.uk/tol/news/politics/article4615384.ece

“6 Electoral administration in the United Kingdpihe Electoral Commission (2008)

*"bid, p. 6

“8 Electoral Act (1992), Second Schedule, Rule | (5)
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dedicate more time and resources to improving the quality of the register thanylocal
authorities currently appeara be in a position talo. Centralising the process would allow
an Electoral Commission to supervise the compilation of the registere closelyand be
more proactive in intervening to shift resources to where they are most needed.

There are two ways in lich an Electoral Commission can assume such a role. One option is
for an Electoral Commission to manage at a distance, leaving responsibility for compiling the
register with local authorities, while the Commission sets and monitors agreed targets and
performance indicators, in consultation with the local authorities. This is similar to the
procedures recently put in place by the UK Commissi®he Electoral Commission could
then be provided with statutory power to request and require that local autlesiprovide

it with the information needed to evaluate their performance on these indicators, and then
publish its assessments of performance standards on a regular basis. It would then be the
responsibility of the Commission to determine its own policyhmw to deal with or assist
underperforming authorities. The other option is for the Electoral Commission to assume
responsibility for every aspect of the register, similar to the situation in both Canada and
Northern Ireland. Before choosing one of #igeoptions, it is necessary to considerother
important question.

Thatquestionis whether an Electoral Commission @lid continue with the current annual
canvasgas described aboyeor move to a rolling, individual registea question which is
relatively straightforward to answerWhile moving responsibility fananaging ocompiling

the register from local to national level ought to deliver a higher level of performance,
retaining the canvass would appear to be a soptimal option, as it woud still retain the
potential for voter fraud,which was a concern of the Joint Oireachtas Committdédne
experience of Northern Ireland suggests thaat individual register is far preferable. By
setting and enforcing strict identity standards for the iwidual seeking to be put on the
register, electoral fraud has been greatly reduced; following the 2007 Assembly election,
only five alleged electoral offences were referred to the police for investigition

In supporting a shift to individual registrati, the Joint Oireachtas Committee
recommended the use of PPS numbers as identifiers for entries on the register, citing their
potential value in reducing both voter errors and voter fraud. Wtiike PPS numberould

assist in improving the comprehensivass of the register, it should not be the only element

of an improved voter registration system. In Northern Ireland, the PPS equivéhent,
National Insurance number, is considered a good check of the identity of the name on the
register, but is only pa of a range of information sources used to compile and check the
register, which include the statutory provision of information by the Department of Work
and Pensions, the Northern Ireland Central Services Agency, and the Registrar General of
Births andDeaths in Northern Ireland. In Canada, information is provided by federal
departments, particularly the Canada Customs and Revenue Agency and Citizenship and
Immigration Canada, as well as provincial motor registration and vital statistics agéncies

*9EONI (2008), p. 13
*¥Black (2003), p. 5
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It should be noted that the use of PPS numbarsgl other official information sourceas

identifiers is not arivial matter. As the Department of Social and Family Affairs reported to

GKS W2AYy(d hANBFOKOlIA& / 2YYAGGSSarmaidige@byO& A a & dzS
individuals to different State Agencies cannot be pooled or shared ... and a common PPS
ydzYoSNJ YIé y2i 0SS dzaSR (2 SEGNI O® THENEZ2Y!I f
Committee took this consideration on board, and proposed that legisiatie drafted to

empower the use of PPS numbers in this corfextSuch legislation, which should also

include the use of information from other State sources, will need to be considered carefully

and at length to ensure that the correct balance is strbetween obtaining the information

needed for this task and protecting the privacy rights of citizens.

A system along lindsroadly similar tahose used iNorthern Irelandand Canadahould be
implemented, entailing the implementation of statutory obligations on a range of public
bodies to share relevant information with the body tasked with overseeing the compilation
of the electoral register. Identifying relevant information and mgliit together from
multiple sources should reduce the likelihood of incorrectly denying Irish citizens their right
to vote, or incorrectly granting noeaitizens votes in electoral contests in which they are not
legally entitled to participate. If propegrlimplemented, this will deliver real long term
improvements, though it should be noted that such a radical change will inevitably result in
short term disimprovements as one moves fréine old systemto a new, radically different
one.

This brings us badk the question of whether an Electoral Commission should merely set
performance targets for local authorities, or assume complete responsibility for the register.
As noted above, when individual registers were introduced in Northern Ireland and Canada,
efficiencies were achieved through the sharing of information between the registration body
and a range of relevant public bodies. If an Electoral Commission merely sets performance
targets for local authoritiespne would have a situation where 34 localuthorities are
seeking such information from a range of public bodies on an ongoing basis. This could have
the potential forextensive duplication of effort Accordingly it is recommended that an
Electoral Commission assume complete responsibilityerdectoral register.

The task of reconfiguring the compilation of the Electoral Register is a complex one,
involving changes in legislation, operational authority, and working practices. It is not a task
to be undertaken lightly or in haste, despite theoblems with the current register already
noted. The experience of Canada in particular should warn against switching to a new
method of register compilation too quickly. An Electoral Commission, therefore, should
make the preparation of the groundwoflr a new register afpority, ensuring the requisite
legislation is in place, anengaging in extensive consultatiavith electoral authorities in
jurisdictionswhich have alreadynoved to this registration modebnd with local authorities

in Ireland toensure a smooth transfer of responsibilitieslowever, in order to ensure the
minimum disruption to voters, the new Register should not be introduced until after the

* Joint Oireachtas Committee (2008), p. 13
*2 Joint Oireachtas Committee (2008), p. 15
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next Dail election This ido ensure that therds sufficienttime to compile the fir$ draft of
the new register, and sufficiempportunity to testits robustness.

In conclusion, it is recommended that an Electoral Commission assume complete
responsibility for the electoral register, and for the introduction of a rolling, individual
regider. This will require extensive consultation with electoral authorities in jurisdictions
which have already moved to this registration model, and with local authorities in Ireland to
ensure a smooth transfer of responsibilities. In order to ensure tiemum disruption to
voters, the new Register should not be introduced until after the next Dail eled@mno
ensure that there is sufficient time to compile the first draft of the new register, @mdo
provide sufficient opportunity (for example,taa by-election) to test the robustness of this
register in advance of a general election.
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4. Delimiting constituencies

4.1 Introduction

Past controversies in the Republic of Ireland over allegations of ministerial gerrymandering
of constituency boundaries offer a vivid reminder of the importance of appropriate
territorial arrangements in ensuring electoral legitimacy. In Northern Ireland, the civil unrest
that began in the late 1960s was sparked off in part by a deep sense vamgi over the
manner in which local electoral boundaries were drawn, and the advantage that this was
seen as giving to the Unionist Party. In contemporary Ireland, as elsewhere, there has
therefore been a particular concern to ensure fairness in thisa,aend in the present
section we consider this sensitive topic.

Our focus in this section is mainly on the issue of Dail constituency boundaries. If the remit
of the existing Constituency Boundary Commission is, however, to be assumed by the
putative new lody, then we would need to consider also the implications of this new
institutional architecture for constituencies used in elections to the European Parliament.
Furthermore, there may be a case for also including in the remit of the new body
responsibiliy for designing electoral areas for local authority elections. We therefore give
some consideration to these issues too.

4.2 Overview of present arrangements

Although Ireland parted company constitutionally with the United Kingdom in 1922, it
necessarilyadopted and adapted a great body of pt822 legislation in providing a basis for
new state structures. Electoral law represented an important but not entirely consistent
deviation from British practice. The Government of Ireland Act, 1920, had intrdduce
proportional representation using, of course, muliember constituencies, and
proportional representatiorwas confirmed by the Irish constitutions of 1922 and 1937 and

by the Electoral Act, 1923, and its successdrBut when it came to defining constituency
boundaries, longtanding British practices continued to be adhered to. Responsibility was
given to the Oireachtas, which was required to revise boundaries on the basis of census data
at least once every 12 year The process was thus essentially left in the hands of politicians
(or, more specifically, in those of the ruling party), and controversy almost inevitably
followed. This flared up when the first major revision of constituency boundaries was being
debaed in 1935, was more muted during the second such revision in 1947, but erupted
FALAY AY Mpphpd 5t Af YFIS22NAGASE 6SNB |fgl&a a&adzF
were adhered to, and opposition complaints of unfair manipulation of boundaries, o
gerrymandering, could simply be ignored.

A new actor entered the process in 1961. In piloting the 1959 act through the Dail, the
government had argued that it was appropriate that sparsely populated rural constituencies

BeKS Sg2fdziaAzy 2F GKS LNRaK aeaisSy Aa RrAalOdzaasSRrR |
constituency boundaries: Itel YR Ay 02 Y LI NAdmingt&tionss (852003, @p. RW S ¢ =

FYR W2Ky [/ 2F1fSés a9t SO02NIf-1RAnAiBaNFar@léy ardBeraaxtiA G | G A 2y
Grofman, edsRedistricting in comparative perspecti@xford: Oxford UniversjtPress, 2008).
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be overNB LINIS & Sy (i S Rould Be niade lasi conveéniént as possible for a Deputy to
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that this was designed to favour precisely those areas where the party then in office, Fianna

Fail, was stroB @ . dzi Fy 2LIIRAaAAGAZ2Y &Syl dd2NE 5N W2K
constitutionality of the 1959 act in the High Court, which ruled in 1961 that the act was
AYRSSR dzyO2yaidAaitdziazyl s aiAyoOoS aAl KrFra o06SSy Ot
1959 has ben such as to result in substantial departures from the stipulated ratio of

members to population, causing grave inequalities of parliamentary representation, and that

it has likewise been demonstrated that there are no relevant circumstances to justi§e th

RS LI NI'dZMiS dvas & reference to the constitutional requirement that the deputy

L2 LJdzf F A2y NYXGA2 o6S ala FENIFA AG A& LINFY OGAaOlo
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of areas where the governing party might have been strong), but had the unintended
consequence of facilitating another: straightforward gerrymandering through boundary
manipulation. The judgement was interpreted as requiring adherenceuwifarm deputy

population ratio so close as to entail precise adjustment of constituency boundaries. This

could be used as a cloak for boundary revision of a kind that was designed to give a clear
advantage to the party carrying it out, and the three daling electoral acts (of 1961, 1969

and 1974) reached the statute books only after exceptionally bitter parliamentary debates.

Already by this stage, practices in Ireland had deviated further from those in the United
Kingdom. There, the boundary revisiprocess had in effect been taken out of the hands of
politicians by the House of Commons (Redistribution of Seats) Act, 1944, which established
independent boundary commissions for England, Wales, Scotland and Northern Ireland. This
gave responsibility fodrafting a preliminary blueprint to the relevant commission, which
was required to invite public comment on this (and possibly conduct oral hearings), before
submitting the scheme to parliament, which was required to accept or reject it without
amendment®

Ireland moved to follow this modeelatively slowly The first step was the creation in 1977

of a commission to recommend on boundaries for elections to the European Parliament.
The second was the extension of this process to the much more contenéicea of Dail
constituency boundaries: five dibc commissions were appointed on the same model (a
judge as chair, and the Clerk of the D&il and the Secretary of the Department of the
Environment as other members), reporting in 1979, 1983, 1988, 1990.2986. Finally, the
Electoral Act, 1997, placed the boundary commission on a statutory basis, reducing the role
of the Minister for the Environment to a purely formal one. The commission is headed by a
senior judge nominated by the Chief Justice, and faw exofficio members: the
Ombudsman, the Secretary General of the Department of the Environment, and the Clerks
of the Dail and Seanad. Its terms of reference are defined as follows (in addition to the

MAW2KY hQ52y20Fys tfFAYGATTE Iridh depottskoB1, ppiili/eNaf S& DSy SNJ
p. 155.

{88 w2y W2Kyalzys [/ KIFEN¥S&a tFGGAS YR 5F0AR w2aard
independent commissions: the British case, 1850 np ¢ £ -223.J% Hamdiep and Grofman,
Redistricting2008).
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overriding condition of article 16.2.3 of the cand G dzi A 2y > G KA OK NXIjdzA NBa& A
Fa Ad A& LINI Ol A Qopaldtich £atiolfrontzgristEuneyvio cBriStitddnayd:

(@) the total number of members of the Dail, subject to Article 16.2.2 of the
Constitution, shall be not less than4.&nd not more than 168;

(b) each constituency shall return three, four or five members;

(¢) the breaching of county boundaries shall be avoided as far as practicable;

(d) each constituency shall be composed of contiguous areas;

(e) there shall be regardat geographic considerations including significant
physical features and the extent of and the density of population in each
constituency; and

(f) subject to the provisions of this section, the Commission shall endeavour to
maintain continuity in relatiorto the arrangement of constituenciés.

Politicians and members of the public have criticised the process of constituency boundary
revision in Ireland over the years on a number of grounds. The first, an issue now resolved,
has been the extent to which thprocess was politicised: governments in the past have
allegedly manipulated constituency boundaries to advance their own interests. But even
with the establishment of an independent commission, criticisms have been made in two
other areas. On the one hdnthe boundaries themselves are often unfamiliar, cutting
across county boundariesnotwithstanding the guideline in the 1997 act which discourages
thist and based on obsolete units in rural areas (electoral divisions, last used for
administrative purpose the local elections of 1914) and on obscure imaginary lines on
maps in urban areas. They thus commonly violate local sense of community and possibly
alienate a significant portion of the electoraté. In addition, though, the boundaries are
unstable: here is no guarantee that the painful partition of a particular county will persist in
the same form, and DAil deputies may well be tempted to pay less attention to isolated
fragments of other counties tacked onto their constituencies, perhaps tempordaly,
reasons of electoral arithmeti®.

There have always been fewer complaints at two other levels at which constituencies need
to be delimited. First, the task of defining the boundaries of constituencies used in elections
to the European Parliament haseen managed by independent commissions from the
outset, as we have seen, and the Electoral Act, 1997, gave responsibility for this to the
Constituency Commission. This leaves only local elections lying outside the area of
responsibility of the commissiorthis process has been carried out separately under the
auspices of the Department of the Environment, and has never attracted the level of
criticism engendered by DAil constituency boundary revision.

4.3 Comparative models
In looking at the manner in wth the constituency boundary revision process has been
carried out in Ireland, we have referred to only one other country, the United Kingdom. But

*° Electoral Act, 1997 (No. 25/1997), 22.6.

88 IRNALY YIGIyEaKs & drisipolifral gtadieds (202093 pp. 8902 YYA 4 aA 2y €
%8 For examples of particularly challenging descriptions of constituency boundaries, and statistics on
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comparison inthis respect: its electoral system, the traditional plurality one, is based on
singlemember constituencies, not the multhember constituencies which are required by

proportional representation. In looking at models from other countries, then, we need t

pay particular attention to thoséhat use multtmember electoral districts.

An overview of the global position will help to place Ireland in context. One recent
comparative survey of the electoral boundary revision process examined provisions in 87
countries using a variety of electoral systems. Of these, 29 use simgigber districts
(typically, but not always, with the Britisdtyle plurality formula, where the candidate with

the greatest number of votes is elected), and a further 16 are hybridesyst where a
mixture of single and multtmember constituencies is used. In all but two of these cases,
provision is made for periodic revision of constituency boundaries by a specified agency,
such as a dedicated boundary commission, a gefmrglose Electoral Commissionor
parliament itself. In the remaining 42 cases, including Ireland, constituencies are multi
member ones, and in all but three of these proportional representation is used. But in most
of these cases (25 out of the 39 which use proporiarepresentation), there is no provision

at all for constituency boundary revision, and in the remaining 14 cases such revision is
typically very infrequent indeet. This may seem peculiar, but the reason will emerge if we
consider some examples.

The reason that countries operating proportional representation typically do hawe
provisions for revising constituency boundaries is simple: no revision is neceskary
design of constituencies and the allocation of seats between them is a simple, automatic
process’ In the simplest case, the basic administrative units become constituencies: in
Switzerland, the cantons; in Spain, the provinces; in Belgium, the provinces, except for
Brabant (which is divided into three constituencies, Brussels, Louvairtharfetancophone
district, using lowetevel administrative units); in Luxembourg, four groups of cantons. In
each case, seats are allocated between these strictly on the basis of population as measured
by the most recent census. In Portugal, administetilistricts are used, and in Finland
groups of municipalities (which correspond substantially to provinces); but in these two
cases the allocation of seats is based on the distribution of the citizen population rather than
of the overall population.

In cowntries with a twaetier system (where most seats are allocated to constituencies, but

some are held over to a higher level), the position seems more complex but the principle is

the same in allocating seats at the lower level. In Greece, seats are atldtatego 56 pre

RSTAYSR aGaYAY2NE StSOG2NIt RAaAGNAROGA 2y (GKS o
apportioned initially on the basis of resident population plus registered but absent electors

Y¢KAad RAaAOdzaarzy Aa oF&aSR 2y [A&al 1 lyRfSes a! 02Y
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Redistricting2008). Of countes which use singlmember districts, two, Georgia and Guatemala, are

reported as making no provision for boundary revision. Three countries which usemenitber

districts with the block vote (a prmodern electoral system whose effects tend to be gips

disproportional), Mauritius, Singapore and the Palestinian Territories, are not further discussed here.

Ve KS F2ff2eAy3a LI NFINI LKA NB olasSR 2y /2H1f8es aws
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are divided, and three cities constitute separate constituencies), and seats are allocated in

proportion to the distribution of theelectorate. A similar approach is adopted in Norway

and Denmark, but there the allocation formula is more complex. In Norway, population

density is taken into account as well as population. Denmark adds a third consideration:

seats are allocated accdrd) to a proportionality formula based on population, electorate

and area. In the three Scandinavian countries, a small number of seats is reserved for

national level allocation, and in Austria and Greece there are two hilglvet allocations

based on anore complex formula.

What these systems have in common, and what distinguishes them from the Irish approach,
is that in each case a twatage process is followed: definition of constituency boundaries
(typically, for the long term) on the basis of exigtindministrative divisions, and periodic
allocation of seats to these on the basis of an automatic formula. The second process
typically follows a different cycle from the first: every 10 years in Belgium, for instance
(following the decennial populationensus), but every four years in Sweden (following the
electoral cycle, and using electorate rather than population). The actual process of
mathematical allocation raises some issues (since different formulas may result in different
outcomes), but once agement has been reached on the formula the exercise requires no
more than a modest command of arithmetic.

It should be stressed that these arrangements operate in societies where the same
requirements regarding uniformity in the depupopulation ratio aply as in Ireland: the
principle of equal representation is insisted upon. But what does this principle mean? This is
an important question, since it could be argued that much of the reason for the frequent
adjustments to Dail constituency boundaries mag attributed to an excessively narrow
interpretation of this principle. We may go back to the 87 countries in the survey mentioned
earlier, and revisit the 60 cases where some kind of provision for periodic boundary revision
is made. In the great majoyitof these cases, neither the constitution nor electoral law
RSTAySa oKIG Aa YSIyd o0& aSldzatAiades o dzi AY ™
lowest in Macedonia (where the membgopulation ratio may not deviate by more than 3%

in any congtuency) and most generous in Singapore (30%). In between, the tolerance level
may be set at 5% (Albania, New Zealand, Yemen), 10% (Australia, Belarus, Italy, Ukraine),
15% (Armenia, Czech Republic, Germany), 20% (PguaGuinea, Zimbabwe) and 25%
(Canala, Lithuaniaf* The median deviation permitted is 12.5%.

It is worth stressing this point because the Irish constitution specifies, in its authoritative

Irish language version, that the membied2 LJdzf | G A 2y NI ( A 2possildeé dab Ra ld a2 T
mhéid3a dzNJ FSARANI S¢0 06S GKS alyYS FTNRBY 2yS O2yadAi
recent population censusa provision that conflicts with, and is more demanding than, the

®" In addition to these requirements, specific tratienal ratios may be provided for. It should be

y2GiSR GKIG FtGK2dAK aLR LMz I GA2y Sljdz2fAdGeég Aa GKS &
decisive criterion in only 31 of the 60 cases under discussion here; in a further 21 cases, it is registered

voters that are used in seat allocation, while in six cases it is the citizen population, in one it is the

voting age population, and in one it is the number of voters at the previous general election.
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courts have adopted a broad interpretation of this, seeing it in the context of the realities of

a modern democracy, and have allowed a relatively large margin of tolefancEhis

contrasts strongly with the position in the United States, where the courts have bizarrely

insisted on mathematical equality within states in congressional redistricting, while
(necessarily) ignoring huge disparities between states, and apparecthptng the most

egregious forms of political gerrymandering. Thus, following the 2000 reapportionment

(currently in force), notwithstanding numerical paritwithin states, there were big
disparitiesbetweenthem: the gap between the largest deviation@ate and below the mean

was 62.5%. In line with the views of earlier commentators, it has recently been observed

GKIFG Ay GKS !''yAGSR {GFiGSa aidKS LINBGSEG 2F Syadz
act as a disguise for the most blatant of partishs NNE Y [ RS NA ¢ &

For elections other than those to the Dail, Ireland has also been ploughing a lonely furrow. It
is one of only six European countries which divided their territories into constituencies for
European elections (in the others, the whole tary of the state is a single, multhember
constituency). In these six, in four cases constituencies are based on large regions or groups
of regions; only in Ireland and Poland are lovarel units used (counties in Irelanohwiats

in Poland). For k@l elections, the absence of small administrative areas below the level of
the county is a uniquely Irish phenomenon, meaning that constituencies have to be formed
from units which enjoy relatively little local recognition. The larger constituencidg&teaml

by the list system of proportional representation and the territorial boundaries generated by
a more developed system of local government in continental Europe render constituency
boundary delimitation at this level relatively unproblematic.

LGN yasStes GKS | AIK [ 2edhHiscoidmicSdristshbgtweardgticeMEnglisk | 6 y 2
|-yR LNAAK GSEdGaé 27 KSahQesyzayiAdildgli A@d Al 20NgASE NBSyLIS
132.

BWdza A0S . dzZRRQ& 2dzRISYSYd Ay wmMdcwm 64hQ52y20Fy @G |
AYGSNIINBGSR &4 LISNYAGGAY3 | aild2f SNI yOdpulatibrS 35t 2 F p

ratio. Mr Justice Clarke has, however, more recently noted thist interpretation (apparently based

on expressing 1,000, the average population of a district electoral division, as a percentage of 20,000,

the average deputypopulation ratio at the time) is misleading: the figure of 1,000 needs to be

expressed as a pegntage of total population, which ranged at the time from about 100,000 in a five

seat to 60,000 inathrea S+ G O2yadAidzSyOes AAGAYy3a | ai2ft SNIyOS¢
FYR mM®m:T aSS dadzNLIKe& FyR | y2idKSN20WHEHTA85AsE.G SN T2 NJ
3.12-13; available http://www.bailii.org/ie/cases/IEHC/2007/H185.htm| [260826]. The Supreme

/ 2dzNI NMzZt SR Ay wmedecwm GKFEG aSEFOG LINRGE Ay (GKS NI G.
constituency is unlikely to be obtained ahidda y 2 G NBI|jdZANBRET 4SS 2dzRISYSyil ¢
LY NB I NI® uc 2F GKS /[ 2yaiAiddziAldsy reposfsBO61iigpS 9t SOG 2 N
16983, at p. 183. This view was echoed by the constituency boundary commission in 2880 (

Hreann Constituency Commission: Rep@t. 8878;Dublin: Stationery Office, 1980), p. 13). In its

Mpyy NBLIR2NI | Y2NB &ALISOATAO O2yOftdzaixzzy o6& NBI OKSR
from the mathematical average of 8% or over would be unatadgdp and, in all probability, contrary

G2 GKS LINRP@GAAA2YA 2F (GKS [/ 2yaiAldadk eowstitubhyt | GAYy 3 (2
Commission: RepofPl. 5984; Dublin: Stationery Office, 1988), p. 28).

“eK2YlLa . NHzy St FyR . tSancondeuenbeNIBakat Iv.yCarand th&kde LI NJ
LISNB2Yy X 2y S @2 ( S23aNbHadeydandGoffriaedididictitg2008) pp. 235.
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4.4  Options for Ireland

Broadly speaking, in this area, as in others, we see two options regarding the role an
Electoral Commissiomight play in constituency boundary delimitation. The first would be
for it to assume responsibility for the work now conductedthe Constituency Commission:

the new commission would simply inherit the terms of reference of the Constituency
Commission as laid down in the 1997 electoral act. These might be amended to allow the
commission more latitude. For example, the provisibattno constituency be entitled to
more than five deputies might be relaxed. Otherwise, though, Ehectoral Commission
would simply be replacing the Constituency Commission in an arrangement which has well
established precedent in other countries.

The fcond option, bringing Ireland into line with other countries that use proportional
representation, is at the same time more demanding and less demanding than this. It is
more demanding in that public and elite opinion has come to accept apparently icatyit

the view that in this respect Ireland should follow the British model, rather than the
continental European one which proportional representation and rmkimber
constituencies suggest. Since this option would also imply an end to the limieadrfithe
number of deputies per constituency, it would not be particularly attractive to large parties,
which tend to win a disproportionate number of seats in small constituencies. But it is also
less demanding, in that if constituency boundaries werédéofixed for the long term, the
responsible agency would need to do little more than preside over tkedlogation of seats
between constituencies after each censish newElectoral Commissiomight thus easily
supervise seat reapportionment along theliiees, and this role might also be extended to
cover European and local elections.

4.5 Conclusion

In the area of Dail constituency boundary revision, then, we are confronted initially with two
options: whether the status quo should be preserved (this doehtail retention of a
Constituency Commission for Dail and European elections, with separate arrangements for
local electoral boundaries under the direction of the Department of the Environment), or
whether these functions should be transferred to &bectoral Commission There are
important arguments of efficiency and transparency that suggest the latter course of action.
As we have also suggested, the burden could be lightened by making a move to the kinds of
provision that are normal in proportionakpresentation regimes, with fixed constituency
boundaries and use of a simple allocation formula for redistribution of seats following each
censusg an arrangement that could resolve the contentious essaf regular breaching of
county boundaries.

It is true that other observers have reservations about the merits of transferring authority
for constituency boundary revision to an electoral management body (EMB) such as an
Electoral Commissioms the International IDElandbook on electoral management design
puts it,

®¢KAa
02 Y'Y A & Adiniigtrtion55 (4) 2008, pp. #114.
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There are operational and coesffectiveness advantages in an EMB taking
responsibility for electoral district boundary delimitation. Boundary delimitation

is, however, a politically divisive issue, and leaves an EMB open to attack by
those who peceive the results as not serving their interests. Some electoral
analysts therefore argue that boundary delimitation is best handled by a body
other than an EMB, to shield it from potential politically motivated attacks that
YFe RIFEYF3S (K&®9a. Qad ONBRAOGACL A

We would not number ourselves among such sceptical analysts in this respect. We note that,
in general, such bodies d&dectoral Commissi@nare just about as common as dedicated
boundary commissions in filling this role elsewh&reFurthermore, almosall of the cases

cited by International IDEA (10 out of the 12 instances they mention) are electoral systems
based on singlmember districts, where the location of boundaries is critical, and
controversy is to be expected. But this need not be the daseeland. It is true that the
recommendations of Irish constituency boundary commissions have not always pleased
everyone; but, in particular if a policy of maximising adhesion to existing administrative
boundaries were taken up we would not envisageoatinuation of complaints of this kind.

®® |nternational IDEAElectoral management design: the International IDEA handtfStiickholm:

International IDEA, 2006), p. 65.

®"In the 60 cases discussed above where boundary delimitation is an issue, dedicated boundary
commissions operate in 22 caseSlectoral Commissien have responsibility in 21, and in 14

responsibility rests with the legislature, in an essentially partisafLlaN2 I OKT | | yRf S&3 da/ 2Yl
Adz2NDSeé¢ ouathy0X LIJID HcCT
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5. Administration of the election:
From Nominations to Declarations

5.1 Introduction

Under this general heading we include four core aspects of electoral administrafioese

are: accepting nominationgrom parties and candidates; drawing up a polling scheme;
administering the electoral process on polling day; conducting the count aonthidhg the
results. The key question is whether these functions are best performed by local agents (as
they are now) or by a national Electoral Commission or whether they should be shared
between the local and national levels and, if so, hots with tie other sections of this
report, we proceed by considering present arrangements, comparative models and options
and recommendations.

5.2 Overview of present arrangements

Nominations Any electoral system requires candidates to be nominated accordingytaic
procedures.LYy (G KS LNA&AK OFaS (KS&aS LINPOSRdzZNB&a 2 NA3IA
and lodging a sum of money as a deposit, the sum being forfeit if the candidate failed to

reach a specified share of the votezollowing recent High Colftand Supreme Colft

decisionsthe current nomination requirements involve either a certificate of affiliation with

a registered political party or the certified support of thirty assentors or a deposb@d.

Polling schemes As a first step in the adinistration of the actual voting process, local
authorities are required to draw up a scheme dividing the county in question into polling
districts, identifying a polling place for each district and assigning voters to the relevant
polling places. The mwlling scheme must be revised every ten years and is suliject
consultationwith the Returning Officer. While, at first sight, putting together a polling
scheme mayseem to be a very routine task, it has implications for access to the voting
process andor what we identify in Sectioid as voter facilitation.Accordingly, the nuts and
bolts of the polling scheme are likely to be a matter that a rglectoral Commissiowill

want to have some influence on. This may not require much change from present
procedures since, as noted above, polling schemes are subject to national (i.e. departmental
and ministerial) approval.

The polling process The smooth running of the pollingrocess involvesa substantial
logistical effort. This ranges from major tasks suah requisitioninghe buildings in which
polling is to take place and recruiting tipersonnel toman the polling places, to supplying
the pencils for marking the ballotsAll of these tasks, from the highest to the loweare
ultimately the responsibility of the Returning Officer.

% Redmond v Minister for the Environme@001] 4 IR 61 (HC) (Electoral Act, 1992, ss 47 and 48;
European Parliament, Elections, Act, 1997, s 13 and Sch 2, rr 8 and 9 unconstitutional)

%9 Cooney Wiinister for the Environmenf2007] 1 IR 296 (SC) (Electoral Act, 1992 s 46(4B) (as
amended by the Electoral (Amendment) Act, 2002 s1(a)) unconstitutional)
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The count and the declaration of the resultdaving overseen the electoral process on
polling day, the Returning Officer must turn on the following day to the task of opening the
ballot boxesand counting the votesGiven the complexities of the electoral system of PR
STV, this is clearly the most demanding aspect of the whole process of Irish electoral
administration. Once again, the ultimate responsibility lies with the Returning Offides w
carries out his or her responsibility in the matter aided by backup, if required, from Senior
Counsel and from the Franchise Section of the Department of the Environment, Heritage
and Local GovernmentAs the count proceeds, the Returning Officer ispansible for
declaring candidates elected or eliminated according the rules governing the system of
proportional representation by means of the single transferable vote§P®’. This is an
essential part of the drama of elections and somethtingt an Electoral Commissiowould

be likely to concern itself with in the context of any further consideration of a move to
electronic voting".

It is clear from the foregoing that, with the exception of the task of drawing up the polling
scheme where his or herrole is purely consultative, the Returning Officer is the key
individual in the administration of the electoral proce®By law, the Returning Officer is the
County Registrar, or the City or County Sheriff, with arrangements for deputy/assistant
Returnirg Officers being made where constituencies are -divisions of counties or
incorporate more than one county. Thus, by definition, the Returning Officer is a qualified
and experienced lawyer. He or she also has the bagk support provided by the
Departrent of the Environment, Heritage and Local Governmehonetheless, what is
striking in all of this is the degree to which responsibility is devolved to the local level and
allocated to the Returning Officer.

5.3 Comparative models

A detailed descriptio of the ways in which these four functions are allocated between

national and local levels in different jurisdictions is beyond the scope of this preliminary

report. Accordingly it is useful that the International IDEA handbook on electoral
management dsign has addressed the principles underlying the issue of concentration

versus devolution of power in the management of electioriBhis section of our report

RN} ga 2y GKS NBftS@lIyld asSOlAiazy 2F GKS L59! KI Yyl
divisilms of powers and functions may be between different branch levels of the one

national EMB [electoral management bodybetween a national EMB and separate

LINE OA Y OA I f 9a. &8 XX 2N 06SG6SSy ¥ | CurkestyrisH FyR f 2
practice approknates to the nationahnd-local model. The IDEA discussion also notes the
{6SRAEAK OFIasS gKAOK a2LISNFiGSa + KAIKE& RSOSylN

consist of a national EMB for policy coordination and local authorities which manage

Piayy2Gids wiaOKI NRE We¢KS NHz Sa 2F (KS StSO0G2NI € 3IFY
Politics in the Republic of Irelandh(édition)(Duinn: Routledge in association with PSAI Press, 2005),

pp. 105134

1 Given the history of electronic voting in Ireland, it would seem sensible to have the future of the

current chosen electronic systemdecided separately from the work of the proposdglectoral

Commission

2 International IDEAElectoral management design: the International IDEA handi{&oéckholm:

International IDEA, 2006), p. 17
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electioy 3% Interestingly, the IDEA handbook includes among its several case studies a
report on the highly decentralised electoral management structure in Norwelich
Ay@21848 GKS YFEAY GAF AG FAYyQhG oNR1SZ R2yQi

5.4 Options and recommendations

Current lIrish arrangements for the administration wbminations, polling schemes, the
polling process and the counting of voteave several distinct advantages. In the first place,
they appear to enjoy a high degree of legitimacy, an attribute thatleged to the fact that

they operateat a local level. Secondly, they are seen to be effectids is partly a matter

of good administrative practice. However, it is more than just a matter of good
management. The fact that these functions are carriamlt locally has the particular
additional advantage of making it possible to makilmajor local infrastructure and local
human capital for what are essentially episodic events. While, no doubt, various
improvements could be and should be made to the eatp of electoral administration
considered in this section of our report, our overall recommendat®that the devolved
character of the process is the key to its success and should not be tampered with. This
implies that the role of a neviElectoral Cmmissionin these areas would be a matter of
oversight and policy development. There are good comparative models for just such a
division of labour.

" bid., p. 18

TA
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6. Party and election funding

6.1 Introduction

One of the crucial elements in nm&ining confidence in the democratic process is the
effective regulation of the funding of political parties and candidates at elections. This
regulation should ensure transparency in the sources of funding available to parties and
candidates and removany grounds for the perception of corruption or undue influence on
elected representatives arising from the way in which the political process is funded. At
present, a key role in this area is performed by the Standards in Public Office Commission
(SIPO).

6.2 Overview of present arrangements

SIPO replaced the Public Offices Commission, created by the Ethics in Public Office Act,
1995/* Its initial functions related to the maintenance of the ethical standards for holders of
public office which that legislation sought to establish. The functions of that Commission
were extended to include the monitoring of payments to political partiesitical donations

and election expenditure by the Electoral Act, 1997. That body was superseded by the
Standards in Public Office Commission under the Standards in Public Office Act, 2001, which
has the same combination of functions in relation to ethHeggislation and party and election
funding’® Both the Public Offices Commission and the SIPO have produced annuad and
hoc reports of great value in assessing the requirements for an effective election
management body in relation to party and electioméling. We conclude that there is no
GSNE aiGNRy3I O02yySOilAz2y oS HghicSshygIarfddrds M&@sdandT dzy Ol A 2 y
those vested in it under the Electoral Acts. It would, therefore, be a relatively
straightforward matter to separate these two sat$ functions and to transfer the latter set

to a new electoral management bodywith the appropriate degree of transfer of personnel

and assets from SIPO.

At present, the Standards in Public Office Commission (SIPO) has several statutory functions
that would potentially fal within the remit of a future Electoral Commission. The main
relevant functions performed by SIPO are as follows

A receiving and publishing donation statements from political parties, members of the
Oireachtas, candidates at presidentiBiil, Seanad and European elections

A receiving returns in respect of the political donation accounts which certain persons are
required by law to maintain

A receiving and publishing election expenses statements from candidates at presidential,
Dail, and Europan elections and from the national agents of political parties at Dail and
European elections

™ Ethics in Public Office Act, 1995 sB1(
S standards in Public Office Act, 2001 ss 2 and 15.
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A processing applications for the reimbursement of election expenses of candidates under
the Electoral Acts

A NBIAAGSNAYI GliKANR LI Ndorl@és TFT2NJ GKS LIdzNLIR2 &8 4&

A receiving audited annual reports of Exchequer Expenditure from parties in receipt of
public funding and audited annual reports of expenditure in relation to the Party Leaders
and reporting to the Minister for Finance in this respect

A reporting annually or in respect of specific elections or where it considers it appropriate
on the performance of the functions outlined above

One should also note those existing statutory functions in relation to elections which SIPO
doesnot perform, but which arénstead instructed to other bodies. SIPO doest

A maintain the Register of Political Parties

A administer the payment of public funds to qualified political parties or of the party
leaders allowance

A have any function, even of a supervisory character, iati@h to the Local Elections
(Disclosure of Donations and Expenditure) Act 1999 as amended by the Electoral
(Amendment) Act 200%

In its Review of the Electoral Acts, 1997 to 2@PO characterised its role and standing as
followst

Through its own reseahcand ongoing contacts with individuals and organisations in

other jurisdictions, and with bodies which have an international remit, the Standards
Commission is aware that, in relation to political funding in the widest sense, the model
now existing in Irkand, as outlined in the Electoral Acts, is well regarded as reflecting
good practice in terms of control, supervision and transparefcy.

On the other hand, SIPO has more recently voiced its concern about whether the existing
regulatory framework ensura®al transparency in political fundirf§.

Our research and consultations suggest that, within the scope of the statutory framework
which it has been given by the Oireachtas, SIPO has operated in an effective -and co
ordinated manner and that, in some respgctit has been more successful than its UK
counterpart. Insofar as there remain problems with the effectiveness of the existing law, it is
beyond the scope of the present report to evaluate the nature of the changes required in
the legislation to deal witlthe problems identified by SIPO.

®t is the local authorities themselves to which statements of donations or expenditure or claims for
reimbursement should be made in connection with a local election. There seem to be severakreason
for considering that theses function should, in part at least, be vested in a single electoral
management body; these are explored in more detail below.

ibid 2.

8 SIPAANNual Repork007(June 2008) -3.
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The final form which the organisation, powers and resources required byEsgtoral
Commissiomight take would obviously depend on the range of functions it is expected to
perform in regulating party and electidinance. For example, if political parties and their
accounting units were as both the Council of Europe and SIPO itself suggesjuired to
submit for publication not merely returns of donations, but comprehensive audited accounts
of their income and exgnditure, this would have major implications for the staffing and
resource requirements of the new body and the enforcement powers with which it should
be endowed” Since it is envisaged that tHelectoral Commissiowould itself review and
make recommendi@ons as to the changes required in the Electoral Act, 1997 and later
amending legislation, this would seem to be an additional reason for establishing that body
first on a provisional basis and confirming its final status, powers and structure onlytmnce t
basic decisions have been made by the Oireachtas as to what its {@mgefunctions ought

to be in the area of party and election finance.

The proposals which SIPO made irRieview of the Electoral Ad®ecember 2003 and its
report on the 2007 Diigeneral electioff and the reiteration of these recommendations in
its most recent Annual Repdftprovide an agenda for reform which our research and
consultations strongly suggest ought to be pursued by a Beetoral Commission

However, wesuggestd that no such changes in the law, if decided upon, should be made in
conjunction with the creation of a new regulatory framework, but that the new electoral
management body should be specifically required to undertake consultations and research
on these $sues and to report its recommendations within a specified time period. Only
when the Oireachtas has decided what action, if any, to take on these matters, should the
legislation relating to the commission be amended accordingly.

At present, the legislatio imposes duties on regulated persons and bodies to make returns

of various kinds to SIPO and creates criminal offences, to be prosecuted by or with the

consent of the Director of Public Prosecutions (DPP), in cases where a person or body has

violated tho® obligationg® There seem to have been a number of cases in which SIPO have

been confronted with a stark choice between referring a matter to the Gardai with a view to

a criminal prosecution and doing nothing in response to an apparent violation of the
legislation®* Ly Yl ye aAlddza GA2yas Ad Aa {LthQa LN} OGAO
GNBYSRe&¢ | ONBIFOK 2F (GKS tS3ratlriarAz2y oAy NBE I |

" Council of Europe Committee of MinistersRecommendation Rec(2003)4 of the Committee of
Ministers to member states on common rules against corruption in the funding of political parties and
electoral campaign&3 April 2003) Arts 113.

8 sIPReview of the Electoral Acts, 1997 to 20D2cember 203).

81 SIPOReport on disclosure of donations and election expenses at Dail general election of 2007
(December 2007).

8 sIPAnnual Repork007(June 2008) pp 357.

8 For example, the Electoral (Amendment) Act, 1997 s 25 (as amended by the Electenadi#ent)

Act, 1998 s 8, the Electoral (Amendment) Act, 2001 s8)450f) and the Electoral (Amendment)

Act, 2002 s 4)); s 43 (as amended by the Electoral (Amendment) Act, 1998 s 15 and the Electoral
(Amendment) Act, 2001 s 59()

8 sIpoAnnual Donatin Statements and Statutory Declarations, in respect of 2007, furnished to the
Standards in Public Office Commission by political parties pursuant to section 24 of the Electoral Act
1997(June 2008)-B;
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example) before referring the matter to the DPPThere have also beerases in which a
disagreement over the interpretation of the legislation between the PCO and the DPP have
meant that a prosecution has not been brought in respect of what the commission
considered to be a breach of the Iegislatﬁﬁms the law stands at themoment, SIPO has no
independent enforcement powers and there is thus no opportunity for a court to decide
which interpretation of the legislation is correct in the event that such a disagreement
arises.

In the case either of a complaint or of an investiga initiated by SIPO itself, the Electoral
Act, 1997 provides only a rudimentary framework for conducting an investigation

(4) The Public Offices Commission may make such inquiries as it considers appropriate and may
require any person to furnish any fermation, document or thing in the possession or
procurement of the person which the Commission may require for the purposes of its duties
under this Acf’

LG A& {LthQ&a LINIOGAOS (2 y20AFe GKS LISNaA2Y O2y
commert, if the commission had formed the opinion that there may have been a
contravention of the Electoral Acts. Having considered any such comment, SIPO is required

to furnish a written report on the matter to the DPP (via An Garda Siochana) if it remains of

the opinion that the Acts may have been contravefigd.

The Electoral Act 1997 makes provision for payments from public funds for each party that

gualifies for them on the basis that it iq)(a registered political party in respect of Dail

elections and lf) the total first preference votes obtained by its candidates at the previous

general election expressed was not less than 2% of the ¥otaleach year, each qualifying

LI NIé Aa SyaGAdGtSR G2 + LIe&YSyd 2F ewmharedpro LI d
of the first preference votes obtained by its candidates at the previous general election,

provided that the total amount paid in any one year to all qualifying parties does not exceed

I &adzy aSaG +G MoZnnnInnn OecoXynoedHavevdynd AY 1
subsequent general increase of remuneration in the civil sefli€@ar 2006, the year for

which the most recent annual statement of payments is available from the Standards in

tdzot AO h¥TFAOS /2YYrA&aaArzy o{wgwed GKIG FdzyR ai?2

¢KS LI NGASE INBE NBIldZANBR (G2 aLISYR (GKS Y2ySeé NI
FYR YFyF3aSYSyd 2F GKS LI NHedya FFFIANR YR (KS
including general administration; research, education andntraj; policy formulation, and

8 SIPCDAil General Election 24 May 2@0Donation § 4 SYSy G a |
{GFrGSYSyGa | yR { {(Décdriber RE7) 52516,36. NI i A
% pcannual Report of the Public Offices Commisg@d0(PN 9503, 2001) 25.
¥ Electoral Act, 1997 s 4(4)

8 SIPGGUide To Functions, Record®dedures and Practicés Error! Bookmark not defined. ibid.

B9t SOG2NIf ! OGE mMopdTt & Mc ORSFAYAGAZY 2F | aljdz £ ATe&
9 Electoral Act, 1997 s 17(1),(2) (as amended by the Electoral (Amendment) Act, 2061) s 50(

1 SIPOANnnual Statements of Expenditure of Exchequer Funding and Auditors' Reports, in respect of

2006, furnished to the Standards in Public Office Commissiqoaified political parties pursuant to

section 20 of the Electoral Act 19&ine 2007) Part 2.
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the coordination of the activites of the branches and members of the p#rtguch
payments to a party may not lawfully be applied to cover election expenses or on furthering
any particular outcome at a referenduff.

SIPO doenot administer the payment of public funds to qualified political parties or of the

party leaders allowance. Instead the qualifying political parties are required to account
FyydzZ-f€e (2 {LthX ¢A0GK Iy I dzRA (i 2eNEsach NilisJ2 NI F 2 N
and SIPO reports to the Ceann Comhairle on the funding received by each party and how it

was spent. On the other hand, payments cannot be made to political parties by the
Department of Finance, unless SIPO has certified that has receieedtdtements and

reports which the party is required to make in respect of the preceding year and certified

that these comply with the requirements of the legislatit¥nSIPO has issued detailed

guidelines on payments to qualifying political parties andtlom use of public moneys for

electoral purposes§®

6.3 Comparative models

Other electoral management bodies to which one might look for guidance (and from which

much might be learned in relation to the conduct of elections themselves) often have more

limited functions than SIPO already performs. The Independent Electoral Commission in
{2dzi K ! FNAOIFI ST F2NJ SEIFIYLX S KI& TFdzyOliAazya GKI G
public funding of qualifying parti€S.However, there is no requirement in South Adriof

disclosure of political donations made to parties, candidates, parliamentarians, nor any

limitation on the amount of such donations, or any restriction of donations by foreign

donors?’

While there is a somewhat greater regulation of donations and edpares in India, it is

not as comprehensive as is required in Ireland, nor is there much confidence in the
effectiveness of the regulations in practi®eWhile donations are limited by law they need
not be publicly disclosed and while expenditures bydidates are limited, there is no
restriction or on the expenditures incurred by political parties. In general terms, there is
widespread criticism of the effectiveness of these controls in reality and sanctions are in
practice available only against indluial candidates.

92 Electoral Act, 1997 s 18(&)((as amended by the Electoral (Amendment) Act, 2001 &) 50the are

deemed to include provision in respect of expendituretba promotion of participation by women

and young persons in political activity: ibid s 18§1L)(

% Electoral Act, 1997 s 18(2).

“ibid s 19(4).

% SIPOGuidelines for Political Parties on Exchequer funding under the Electora(Nassmber

2006);Use of kchequer Funding for Electoral Purpo@ésvember 2006)

% pyblic Funding of Represented Political Parties Act, 1997 (No. 103 of 1997) (SA)

T 26NBEsS aAOKEFESE to [ SIAAGAYATAYI 9fSOGAZ2Yy& ¢ KNRdA
Comparative Constitutiofa ! yF f @&aAa |yR |1 2LJS ¥ 2Btstod Zagg& ! T NRA OI
Comparative and International Law Revig#8b, 203207.

Br88 {FyaAAGEE { ®b® a L yEohbyidg, GoyerneNtRylatighs ah& @aMpaign 5 ¢ 6 SR
Finance Worldwide Navigating the Laws, égulations and Practices of National Reginf@seana

Publications, 2005) pp 16200.
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In parallel with the general statutory framework, there was a struggle between the Supreme
Court and the Parliament of India between 2002 and 2003 as to whether candidates at
parliamentary elections should be required to makeer aliaa public declaration of their
personal assets and liabilities (and those of their spouses and dependent children) before
seeking election. The Supreme Court resolved the conflict by invalidating an amendment to
the Representation of the People Act which atjgted to substitute a requirement that
elected candidates should subsequently make such disclosure to the presiding officer of the
house to which they have been elect&d.This further illustrates the difference in
circumstances between India and Irelanddathe limited value of experience in the former

to the reform of electoral law and practice here.

These remarks can be paralleled in relation to Australia, a jurisdiction from which much can
otherwise be learned as to how to organise and operate BEectoal Commission
successfully. For instance, there is at federal level only a requirement of disclosure of
donations received and not a limitation on the annual amount and there is no longer any
limitation of campaign expenditures at federal or (with one gtaEn) at state level. Nor are
foreign donations or corporate donations prohibited. The looseness of the Australian current
system has been the subject of some trenchant critici&h.

The system which SIPO has been given the function of administeringrisrase ambitious

and comprehensive a scheme for regulating political financing than has been attempted in
the other countries to which one would otherwise look for guidance. For example, at
federal level in Canada the regulation of party and electiordfng follows similar lines to
those set out for SIPO by the relevant legislafinGiven that it does not seem to be the
intention that the establishment of a new electd management body should be
accompanied by less regulation of political donations axgenditures, there does not
seem, therefore, to be great point in prolonging a survey of foreign systems in this regard. In
addition, thereis no uniform pattern internationally as to whether an elecdmanagement

body has responsibility for the regtilan of party and election finance (or the registration of
political parties):*®

Having surveyed a wide range of other models, current and proposed practice in this field in
the United Kingdom seems to be of greatest relevance. As well as a general tyirmilari
political culture and electoral traditions, there are strong practical reasons for looking to the
UK for practices and standards which might inform the process of reform in Ireland,
including the need for effective eaperation between the relevantegulatory bodies in the

two jurisdictions in relation to the party political activities which straddle the border.

% Union of India v Association for Democratic Refo(@@02) 5 SCC 294 $2 L) SQ& ! yAzy F2NJ
Liberties (PUCL) v Union of In(#a03) 4 SCC 399.

1% young, Sally and Tham, d8heongPolitical Finance in Australia: A Skewed and Flawed System

(Canberra, 2006)
http://arts.anu.edu.au/democraticaudit/papes/focussed audits/20061121 youngthamfin.pdfLast

FO0SaaSR ¢ ! dzAdzaG wnnyo {SS 199p®M. hNNE DNI SYS 4! dza da N
15ee Feasby, Eoh Y &/ | y I R®8pp37¢g5. DNI Vi oY

192 |nternational IDEAElectoral management design: the International IDEA handi§Stsckholm:

InternationalIDEA, 2006), par 103.
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In considering what types of investigative powers could be conferred on an electoral
management body, it is useful to look to some of the maroposals which the UK
government has brought forward in order to improve the effectiveness of the Electoral
Commission in that jurisdiction. The Political Parties and Elections Bill, currently before
Parliament, would if enacted, empower the Commisdimissue disclosure notices requiring
registered parties and other regulated persons and bodies to produce documents relating to
the income and expenditure of the organisation or individuatmprovide any information

or explanation which relates to thancome and expendituré®® Similar powers would exist
where the Commission have reasonable grounds to suspect that a person has committed an
offence under this Act, or otherwise contravened any restriction or other requirement
imposed® In particular, an imestigator couldrequestany individual who the investigator
reasonably bkeves has relevant informatioto attend and answer any questions that the
investigator reasonably considers to be relevdfitThe Commission could also apply to a
justice of the peae for a search warrant, in respect of documents which a person has not
produced although required to do so or any other documents relevant to an investig&tion.
CKAA ¢g2dz R NBLINBaSyd | AAAYATAOLIY(G SEGSyaArzy
conferredon the UK Commissionto require persons to produce books, documents or other
records for inspection or to provide information and to enter premises occupied by a
supervised organisation or individual in order to carry out such inspectfdns.

The Bill wouldyo on to provide the UK Electoral Commission with a wide range of powers to
AYL2aS oKFG | NB (Sindng fixadOorétary pedaltios, @lisckedoyiaiys
requirements (which can take the form either of a monetary penalty or an instruction to

take certain actions), stop notices (to require the recipient to cease engaging in specified

conduct) and to accept enforcement undertakings in respect of breaches of the regulatory
requirements'® The power to impose fixed monetary penalties or discretignar
NBIljdZANBYSyida Aa (2 IINRA&AS 6KSNB (GKS /2YYAadaArzy
a prescribed offence has been committed or that a contravention of a prescribed
requirement or restriction has taken plac®. The power to issue stop notices is t@ b
O2yFTSNNBR ¢KSYS@SNI GKS /2YYAaaArAz2y GNBlFazylofe
O2YYAGGAY3 Iy 2FFSyO0OS 2NJ O2yiNI @SyAy3d | NBI dzA N
is seriously damaging public confidence in the effectiveness of the comrtiigsiAct on the

income and expenditure of registered parties and others, or presents a significant risk of

193 political Parties, Elections and Referendums Act 2000 (c. 41) Sch 19A parapn@ed to be
inserted by the Political Parties and Elections Bill s 2 and Sch 1.) An authorised person may, for the
purposes of the carrying out byn¢ Commission of their functions)(at any reasonable time enter
premises occupied by an organisation to which, or an individual to whom, paragraph 1 applids), and (
having entered the premises, inspect any documents relating to the incomexgmehditure of the
organisation or individual. (par 1(5).)

1% pylitical Parties, Elections and Referendums Act 2000 (c. 41) Sch 19A par 2(2)

1%ihid Sch 19A par 2(4)

1%ihid Sch 19A par 3(1)

19"PPERA (c. 41) s 146.

198 ihid Sch 19B pars-15 (as proposed to benserted by the Political Parties and Elections Bill s 3 and
Sch 2)

1%ihid Sch 19B pars 1({%) and 5(1)4).
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R2 Ay 3'° T dpéwer to accept enforcement undertakings is to arise where the
| 2YY A amaA\2e/ rde as onabl e tha the persah £ondrned isscorsnpttng t 0
an offence or contravening a requirement or restrictigh.

¢tKS LINRLRalta (G2 SEGSYR GKS 'Y /2YYA&aaArAzyQa Lk
2F GKS /2YYAGGSS 2y {iGlYyRIFENRA Ay tdzoénAi O [ATFS
published in January 200%. 2 G K LINR L}2 a4 S asSita 2F FYSYRYSyGa 1
recommendation that the 2000 Act

R
R

should be amended to make it clear that The Electoral Commission has a duty to
investigate proactively allegations or suspiciongadltires to comply with the regulatory
TNFYSE2N]I @ X GKS GSNY aY2YAG2NE 68 NBLIFOSR o

0

w»

¢tKS NBO2YYSYyRI(iA2ya FT2NJ SyKIyOSR LI22gSNER NBTF(
of what its role should bg* and have been endorsed by the UK Governmdth in its
NBalLlzyasS G2 {'Kadd id thet WhiledPapeiSrhighNdims the basis of the Bill
currently before Parliament®

{2YS 2F GKS ONRGAOAAYA 2F GKS 'Y /2YYA&aaArzyQa
would not seem to be applicable ®IP@ for example, in relation to the lack of an adequate

practice of giving advice in relation to the interpretation and application of the legisl&tion.

However, it does seem likely that the powers of SIPO do need to be enhanced, irnt@rder

perform itsregulatory function.

6.4 Options for Ireland

It seems unlikely that the Oireachtas will choose to undertake a radical deregulation of the
field of party and election funding (whether by reducing disclosure requirements, removing
expenditure limits orsignificantly simplifying the applicable definitions and rules.) In the
absence of such deregulation, a major regulatory role (and perhaps an enhanced one) will
continue to fall to some public body. We have identified three main options in relation to
the assignment of functions in relation to the regulation of party and election funding.

1) Retain the status quo

2) Confer additional powers and functions on SIPO

10hid Sch 19B pars 10(2)

ibid Sch 19B par 15(1)(a)

112 committee on Standards in Public Life (C&Rienth Report Review of the Electorab@&mission

(Cmd 7006 January 2007).

3ibid par 2.25.

14 ibid pars 2.21, 2.49. The Commission supported these recommendations in its response to the

[ { t [ Qa EechralZdidimission response to the recommendations of the eleventh report of the

Committee onStandards in Public Lif(March 2007) pp D0 FyR ¢St O02YSR GKS 2 KA
commitment to give effect to themRarty finance and expenditure in the United Kingdom: the
D2BSNYYSYy (iQ@aK IINRILRGR Z NI f  / PYY2008)parLaB02). NBaLRyas

15 Government Response to the Committee on Standards in Public Life's Eleventh Repieny of

the Electoral Commissig@md 7272 November 2007) pgb3

118 party finance and expenditure in the United Kingdotnk S D2 @S NI Y S (Cin@ a8329LINER LJ2 & | f 2
June 2008par 2.22.

1" CSPEleventh Repoiin 112) par 2.33.
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o0 ¢NIYATFSNI {LthQa FdzyOGAzya (G2 I ySg St S
We will now briefly consider thadvantages and disadvantages of each of these options.
1. Retaining the status quo

The main advantage of retaining SIPO in its current form, with its existing powers and
functions would be the maintenance of an existing body of expertise and practseerits

to us that SIPO satisfactorily discharges the statutory mandate which it has been given, in
light of the resources which are made available to it. There is also a risk that increasing the
level of regulation would place undue burdens on politicaltiparand their members and
further discourage voluntary participation in political life, particularly at local level.

It seems less likely that it would be satisfactory to retain status quo if significant reforms

gSNBE AYGINRRdzOSR (i 2 cidmB & M&I|ack of frabspdreRcy in #he gkistiGgNRA G A
regime of funding of election campaigns. In that event, it seems likely that an extension of

the regulatory powers and resources available to the body would be required. Furthermore,

there seems a strong &S (G KI G &adzO0K |y SEGSy&aArzy g2dd R AyC
discharging its existing mandate, even if it remains essentially unaltered.

2. Conferring additional powers and functions on SIPO

The main advantage of retaining SIPO in its current formlstvimcreasing its effectiveness
F& I NBIdzA FG2NE A& GKFG GKAA | LILINRFOK g2dZ R o6d
capabilities with the minimum of disruption.

The main disadvantage is that such an enhancement of the role of SIPO might, idepemd

the form which it takes, require a significant increase in the personnel numbers and skills
available to it and could, in some scenarios, involve the operation of regional branches, at
least during election campaigns. At present, while SIPO hasaepagal personality and its

own secretary and personnel assigned to it, it is in many respects a division of the Office of
the Ombudsman, in its accommodation, support and procurement. SIPO is serviced by civil
servants of the State in the Office of t@mbudsman. (The same position pertains in
relation to the Referendum Commission, which is serviced by the same civil servants.)

It is not clear that a significant increase in the range and scale of powers and functions
entrusted to SIPO could be suppaitey the existing arrangements. The establishment of a
distinct body, with its own Chief Executive, staff, budget and premises might be required,
depending on the nature of the functions which are to be performed in the area of party and
election funding egulation. This is even more likely if other functions, such as those of the
Registrar of Political Parties and the Constituency Commission or the registration of electors
are given to a single body which also takes on the functions that SIPO currerfdgmeer

od ¢NF YAaFSNNAY3I {LthQa FdzyOlAizya (G2 I ySé StS

From the point of view of regulating party and election fundinge imain advantage of
establishing a new body is that it would have greater capacity and flexibility. This is
particularly the case if the electoral management body has a wide range of functions,
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including the registration of electors, which it performs at local as well as national level. This
would mean that the body would have a staff that was sufficiently large dispersed to
perform a range of different functions at different points in the election cycle. In our view,
there is no reason why the functions of SIPO under the Electoral Acts should not be
separated from its functions under the Ethics and Standards, Aotshat they are carried

out by different bodies.

The main disadvantage of establishing a new body would be the increased cost, in terms of
greater staffing levels and overheads.

The choice therefore appears to us to lie between the second and thirdropidentified
above, conferring additional powers and functions on SIPO as currently constituted or
transferring its functions to a new electoral management body. Which of these options is
preferred depends largely on the range and scope of the additimwllatory powers and
functions which it is thought are required in relation to party and election funding, a matter
which is outside the terms of reference of this report.

It has already been suggested that a new electoral management body should, having
determined that serious breaches of the party financing legislation have occurred, have the
power to cancel the registration of a political party.

There also seems to be a strong case for giving a new electoral management body the power
to make deductiongrom the amounts payable to parties under the Electoral Act 1997, in
the event that the party has failed to comply with its obligations under electoral legislation,

in a manner proportionate to the extent of that nesompliance. At present, there is
provison for such a deduction to be made, but only in respect of the amount by which the
election expenses incurred by the national agent of a political party exceeds the level
permitted by law'*® Similar provision is made by law for deductions from the
reimbursement of election expenses to which a candidate is entitféd\ suitable statutory
precedent might be the Local Government Act, 2001 section 283(1)

. . where in the opinion of the Minister a local authority has failed or substantially
failed to complywith a statutory duty under any enactment, the Minister may reduce or
withhold payment of any grant or any other money due or otherwise payable to the
local authority.

As in the case of cancellation of the registration of a political party it would, akepbe
necessary to provide for an appropriate appeals mechanism for those aggrieved by such
decisions.

Similar provision should be made in relation to withholding, in whole or in part,
reimbursement of election expenses to candidates who otherwise qudbf such a
payment.

18 Electoral Act, 1997 s 4
19 Eor example, Electoral Act, 1997 shk)0f@as amended by the Electoral (Amendment) Act, 1998 s
14))
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In relation to the regulation of local elections, SIPO irSitdmission to the Minister for the
Environment, Heritage and Local Government concerning spending limits at local election
noted thatr

International best practice suggestthat disclosures of donations and election
expenditure should be made to a body which is, and is seen to be, independent in the
performance of its functions and which can investigate instances ofcoampliance with

the legislation. The Standards Comndasiecommends that where a valid complaint
concerning norcompliance with spending limits at a local election is received, the
matter should be investigated by an independent body and not by the local authority
concerned. That independent body should alsve the power to conduct inquiries or
investigations in the absence of a complaint and on its own initiative.

In view of the above the Minister may wish to consider to whom statements of
expenditure at local elections should be furnished and to introdacestatutory
requirement on the body concerned to publicise the availability of these retifhs.

We note that this reflects the options under consideration by the Department as part of its
general review of local governmefftt The newElectoral Commissigin the initial phase of

its existence should review and make recommendations on the issue of whether the
investigation of alleged or suspected contraventions of the law, on foot of a complaint or on

GKS O2YYAaarzyQa 26y AYyA ihg Eléctord TomimisdodmidR 06 S |
whether it should monitor and give guidance to local authorities in the performance of their
functions in this regard. Only when the Oireachtas has decided what action, if any, to take

on these matters, should the legislatioalating to the new commission be amended, if that

is required.

Strengthening the investigative and regulatory powers of SIPO or any new body set up to
replace it is another essential element in ensuring the actual effectiveness of and public
confidence inany system of regulation of party finance. As the IDEA International Handbook
on Funding of Political Parties and Election Campaigs itt

9YF2NOSYSYyld X Aa ONARGAOFItf® [IO1 2F SyTF2ND
lack of rules, since it leads to disenchantment and cynicism toward democracy.

Any kind of regulatory framework for political activity presupposes a minimum
degree of respect™dd | yR O LI OAdGe G2 AYiX SySyid GKS N

Whatever the specific powers of investigation and enforcement that are conferred on a
single electoral bodyit would seem appropriate also to give effect to one of the other
recommendations made by the Conittee on Standards in Public Office in the UK and which
has been accepted both by théKgovernment and the Electoral Commission

The Electoral Commission should establish a compliance unit, separate from the
administration of the regulations, which caakie prompt investigative action, using the

120 s pasubmission to the Minister for tHenvironment, Heritage and Local Government concerning

spending limits at local electidSeptember 2007) Section 2.

2 Green Paper on Local Government Reform: Stronger Local Demo@naiiyns for ChangéApril
2008) p 132.

122 pEA Internationafunding ofPolitical Parties and Election Campai¢®sckholm 2003) 172.
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power provided in PPERA following information received either externally or internally
of possible breaches of the regulatory framewdfk.

¢CKS 'Y 9fSO02NIf /2YYAaaArzy KIa N2ty AaSR (K
Y2YAU2NRAY 3 OFYLIAIY &aLISYRAYyI:Z AyOfdzZRAYy3I W2y |
O2YYAGGSR AGasStT (2 aSYLX28Ay3 AYRAQGARdAzZEE A 6Ad
and enforcement, and completely restructuring our Party and Electy CA Yy | #0S ¢ S| Yo
The availability to a body of skills of the kind just mentioned is crucial to its success as an

effective regulator of political fundaising and expenditure.

However, in the words of the Committee on Standards in Public Life, the lesgpnsible
for regulating political and election funding should not

continually, or disproportionately, intervene in the financial affairs of political pai‘fi%s.

Unduly onerous requirements on political parties and candidates would tend to discourage
voluntary participation in political life and this would not be conducive to a healthy and
vibrant democracy. On the other hand, the existence of strong powers of enforcement, to be
held in reserve for cases where they prove necessary, is perfectly compaiibla flexible

and pragmatic approach to reporting requirements and compliance with them

We do not suggest that new investigative or enforcement powers should replace the existing
criminal penalties which are laid down in the legislation. What is desirsba graduated
scale of responses, from advice and guidance through to referring a case to the Director of
Public Prosecutions for consideration of a prosecution

In our view, the additional powers and functions proposed above would best be exercised by
a new electoral management body, separate from the Office of Ombudsman and which was
not also responsible for the implementation of the Ethics and Standards Acts. The nature
and extent of these powers and functions would require a distinct agency, withvitsChief
Executive, staff and budget.

hy oFflFyO0Ss GKSNBF2NB>X 6S NBO2YYSYR G(GKS (KANR
the Electoral Acts to a new electoral management body.

6.5 Conclusion
In summary, our recommendations are as follows

¢ pendingthe outcome of a review of the law relating to the regulation of party and
election funding, a single body should combine the functions currently performed by
SIPO and by the Registrar of Political Parties, with the modification that

123 cSPIEleventh Reporgn 112) par 2.45. At the same time, the CSPL recognised/teeS R T2 NJ & |
robust system for assessing the potential seriousness, and risk to public confidence, of any allegation
0STF2NB fldzyOKAYy3 |y Ay@SadcAadalriarzy X wi2 | @2AR8 ¢
vexatious, trivial and politically motivated cofng A y 1 & ®é¢ 6 A6 A RO

290 N8 FAYEFYOS YR SELSYRAGAINBE Ay G(KTheElegtdrdl SR YA Yy IR
I 2YYA&aA2yuy 2008 gata2y a4 S

125 CSPEleventh Repofhn 112) par 2.26.
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o0 it should be a conditin of registration of a party that it adopts a scheme
setting out the arrangements for regulating its financial affairs for the
purposes of the legislation and identifying any accounting units within the
party that will have separate reporting requirements

0 the registration authority should have the power to remove a party from the
register of political parties if it is of opinion that serious or repeated
breaches have occurred of the obligations imposed by electoral law in
relation to the financial affair8 ¥ G KS LJ Nlieé 060aS$S Xo

the body responsible for regulating political and election funding should have a
discretionary power to direct the partial or total withholding of public funds to
which parties or candidates would otherwise be entitled, where in thimiop of the
body the party or candidate has failed or substantially failed to comply with a
statutory duty under any enactment, to the extent which the body considers
proportionate to the noncompliance which has occurred

the body responsible for regulaty political and election funding should be given the
full range of investigative and enforcement powers which a modern regulator is
typically given the Consumer Protection Act 2007 is suggested as a useful model

the final powers and functions of thielecoral Commissiotin relation to party and
election funding should be determined by the Oireachtas, following a review
undertaken by the commission ar@ireachtas review ofts recommendations in
that respect
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7. Research and promotion

7.1 Introduction

In this section of the report we address two issues: (1) whether the prop&dectoral
Commissiorshould carry out research on the behaviour of the voters and on the conduct of
elections or should arrange for such research ® darried out by others, or should do
neither of these things and (2) whether it should become involved in promoting voter
registration and participation.

7.2 Currentarrangements

The current situation regarding policglevant research on elections aetectoral behaviour

is not as bleak as might be assumed. Research of this kind has been funded under various
PRTLI (Programme for Research in TFleivel Institutions) initiatives undertaken by the
government through the Higher Education Authority. It laso been funded by the IRCHSS
(Irish Research Council for the Humanities and Social Sciences). Research has also been
undertaken by the CSO (Central Statistics Officpartly at the behest of the Franchise
Section of the Department of the Environmeteritage and Local Governmeqtand an
extensive programme of research was supported by the Commission on Electronic Voting.
The Joint Oireachtas Committee on the Constitution has also commissioned research on
voting in referendums and the European CommoissRepresentation in Ireland and the
Department of Foreign Affairs have commissioned research on Irish EU referendums,
especially those dealing with the Nice and Lisbon treaties. Finally, an extensive programme
of researchcum-consultation was undertakemy the Government Task force on Active
Citizenship and by the Democracy Commission set up by the voluntary advocacy group TASC
(Think Tank for Action on Social Changdjhe various efforts just noted have resulted in a
series of publications and repotfS The question is whether a nefsectoral Commission
should support this kind of research and perhaps extend or intensify it and whigtsieould

it do so by direct involvement in the research process or by commissioning research from
individuals or grops or organizations with experience and expertise in the area?

7.3 Comparative models

Before examining how otheElectoral Commissienhandle the research issue, we should
address the underlying question of the need for such research and what kind cfrchse
would be involved. Given the policgcommending role assigned to aRlectoral
Commissiorand the need for any such policy recommendations to be evidéased, there

is a clear need foan Electoral Commissioto have access to the results of reselarin this

area. In order to decide who or what body should be responsible for this research, it is
necessary to examine the kinds of research issues that might arise. While a comprehensive
account of the relevant research agenda is not possible withirstupe of this report, we

can illustrate the kinds of issues involved by taking one particular but central research
problem as an example, namely the need to achieve a better understanding of voter
turnout/abstention.

126 5ee Appendix 2
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Any analysis of voter turnout must g by distinguishing between two types of abstention,
namely circumstantial abstention and voluntary abstention. Circumstantial abstention arises
when an individual is prevented from voting by the circumstances they find themselves in on
polling day. Exaples include absence from home, lack of time due to work or other
obligations, illness or incapacity and problems with voter registration. Typical sub
categories of voluntary abstention are lack of interest in politics, lack of trust in
politicians/the plitical system, insufficient knowledge to make an informed choice and no

perceived differences between the competing parties or candidates.

Figure 1: A typology of the variables affecting voter participation/abstention

Location of tle variable
Nature of the
effect InstitutionaHevel Individuatevel
Institutional facilitation Individual facilitation
Attributes of the Attributes of individual
Facilitation administration and St SOG2NEQ OAN
regulation of elections make it easy to vote
that make it easy to vote
Institutional mobilisation | Individual mobilisation
Attributes of the political | Attributes of individual
Mobilisation system and of the St SOG2NRERQ Lkf
political process that that make them want to
make people want to vote
vote

Identification of these two types of abstention points to two broad factors that affect voter
turnout. Thus circumstantial abstention is affected by the degreeaiér facilitationand
voluntary abstention is affected by the degree \after mobilsation'®’. It is important to

note that both these factors can be attributes of institutions or attributes of individuals.
Combining the facilitation/mob#ation distinction and the institutional/individual distinction
leads to the four types of influences voter turnout/abstention portrayed in Figure Mery
briefly, the four types, starting from the top left and moving clockwise, are (a)
administrative aspects that make it easy to vote, (b) individual circumstances that make it
easy to vote, (c) indigual attributes that make people want to vote and (d) attributes of the
political system/process that make people want to vote. The value of this typology is that it
identifies the kinds of research that need to be undertaken in order to understand the
dynamics of turnout and abstention. Of necessity the dynamics lie in the connections
between the four categories. Accordingly, Figure 2 sets out a simplified model of the

1270n the distinction between circumstantial and voluntary abstention and between facilitation and

mobilization, see Jean Blondel, Richard Sinnott and Palle Sver3sople and Parliamerih the
European Union: Participation, Democracy and Legitini@sjord: Oxford University Press, 1998), pp.
4053 and 242257.
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linkages betweerthe different kinds of facilitation and molséition and their effectson

voter turnout. Because aBlectoral Commissiowill have more leverage over some of these
connections than over others, it is appropriate that it would direct its main research efforts
towards certain areas of the model, while not of course neglecthmg broader picture.

Thus, Figure 2 suggests that Blectoral Commissionught to be primarily interested in
research on voter facilitation, both in terms of the institutional aspects (the arrangements
for voting) and in terms of the individual aspedthe ease of voting for the individual).
However, the model suggests that such research would also need to take account of a range
of mobilisation variables and especially of how facilitet and mobikation interact.

Figure 2: Basic model tiie effectsof facilitation and mobilisation on voter turnout

Institutional facilitation Individual
Arrangements for voting > facilitation
v
Vote/
Institutional mobilisation Balance .
abstain
Longterm: 1

Output of level of
governance attributable to
political parties

Individual
Medium term:

National election
campaign byarties and
candidates

mobilisation

Shortterm:
Door to door canvas

In addition to research on the sources of voter turnout/abstention Eectoral Commission
would also probably wish to conduct or commission research on the voter registration
process, on the pros and cons of electromating and on other issues that might arise (e.qg.
the extension of postal voting).

In considering comparative models of the handling of the research fundati@particularly
noteworthy that the UK Electoral Commission started out in 2002 with a comprehensive
research agenda. A small sample of the ensuing research output is presented in Figure 3.
These examples point to the existence of a substantial body of paieyant research.
However, the UK Electoral Commission is now in the process of phasing out its research
programme in order to concentrate on what it sees as its core activities. On the other hand,
several of the leadingtlectoral Commissienaround the world continue to engagn such
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research; examples include Australia and Candadaus, the corporate plan of the Australian

9f SOG2NXft /2YYAaaArzy ftAradta Fta 2yS 2F Ada asSgSy
advice and assistance on electoral mattefghe Canadian&IO G 2 NI f / 2YYA aaAz2y KI 3
FyR NBaSkNDODKéE aSOutAz2y 2y AGa 6So0aAirdsS |yR LN
commissioned.

Figure 3: Sample of research commissioned by the UK Electoral Commission8002

Differential rates of postal vote rejections in England and Wales gDy 2008)
Completeness and accuracy of the electoral registeGreater Londor methodological
report (Oct 2007)

Public Perspectives: Tlgture of party funding in the UK. Final Rep@ov 2006)

Local elections 2006data analysi§Sep 2006)

MORI report attitudes to voting and the pdical process 2008Dec 2004)

Gender and political participatiofpr 2004)

An audit ofpolitical engagement full report (Mar 2004)

Political engagement among black and minority ethnic communities: what we know, what
we need to knowDec 2003)

Turnout, attitudes to voting and the 2003 electiofiéov 2003)
Scottish Parliament election 2003: anadysf turnout(Nov 2003)
Public opinion and the 2004 electiofdct 2003)

Public opinion ad the 2002 electoral pilot scheméSct 2002)

Note These and other research reports are available for download at
http://www.electoralcommission.org.uk/publicationand-research/researchieports

The concepts of facilitation and mokdtion are also helpful in discussing the potential
promotional role of the commission. This report assumes thatBhectoral Commissiowill

be committed to doing everything possible tacilitate both registration and voter
participation. Should it alsbave a role in promoting (i.enobilising) registation and voing?

The fact is that some individuals emerge as fully fledged wbeldoters on reaching the

age of eighteen. When this happens it is usually due to strong civic or partisansatioiali

in the home. However, thgery strongevidence of a substantial relationship between age
and voter turnout that manifests itself across almost the entire age spectrum indicates that
the making of a voter can take some considerable titngolving a processf learning to

vote that is spread over a significant portions of the life cyske Figure 4). One way of
speeding up this process would be for tRéectoral Commissioto shareresponsibility for
mobilising both voter registration and voter turnout. @antly, the first of these functions is
carried out through the annual advertising campaign mounted by the Franchise Section of
the Department of the Environment, Heritage and Local Government. The second function
(mobilisation of turnout) is currently inited to advertisements put out by the Referendum
Commission in the context of each referendum. It could be argued thigt sort of
mobilisation should be extended to all electoral contests and should involve the


http://www.electoralcommission.org.uk/document-summary?assetid=43677
http://www.electoralcommission.org.uk/document-summary?assetid=16206
http://www.electoralcommission.org.uk/document-summary?assetid=16206
http://www.electoralcommission.org.uk/document-summary?assetid=16174
http://www.electoralcommission.org.uk/document-summary?assetid=16164
http://www.electoralcommission.org.uk/document-summary?assetid=16124
http://www.electoralcommission.org.uk/document-summary?assetid=16129
http://www.electoralcommission.org.uk/document-summary?assetid=16126
http://www.electoralcommission.org.uk/document-summary?assetid=16112
http://www.electoralcommission.org.uk/document-summary?assetid=16112
http://www.electoralcommission.org.uk/document-summary?assetid=16118
http://www.electoralcommission.org.uk/document-summary?assetid=16117
http://www.electoralcommission.org.uk/document-summary?assetid=16110
http://www.electoralcommission.org.uk/document-summary?assetid=16096
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dissemination of information about the violg system in addition to making standard
appeals to civic duty.

Figure 4: Turnout by age in Ireland, Europe and USA
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Sources: Ireland¢ Quarterly National Household Survey, Q802 (n=24,805)
Europeg European Social Survey, 2602 (22 countries, n=8379)
USA¢ Current Population Survey, 2000 (n=74,174)

7.4 Options and recommendations

The body of policyelevant research on Irish elections is impressive. However, it is a product
of a favourable set of circumstances, some of which are entirely extraneous to the electoral
policy-process, while some have grown out of specific pokksyes(e.g. the problems of
electronic voting).It is clear that any body that has substantial responsibility in the areas of
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electoral policy and electoral management needs to have acceshetdestand most
relevant researcliindings. This will not necesslgrhappen unless the electoral body is given
the power to conductind/or to commission research. Whichever of the latter two options is
chosen, theElectoral Commissiowill require some irhouse research expertise to, at a
minimum, identify researcineeds and priorities and see to it that tHendingsfeed into the
policy process.A facilitation/mobilsation framework is suggested as an aididentifying
the researchpriorities and ensuring that they are pursued in a way that is pelagvant.
Reseach within the framework should also contribute the effectiveness ofinitiatives
takenby the commission to promote both voter registration and voter turnout.
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8. Legislative options

8.1 Introduction
At present the electoral codailreland is distributed over several Principal Acts, some of

which have become encrusted with a series of amending measures in the course of the last

fifteen yearst?®

8.2 Overview of present arrangements

The main Acts are

The Electoral Act, 1992 and tRéectoral Act, 1997
The Presidential Elections Act, 1993

The Referendum Act, 1994

The European Parliament Elections Act, 1997

In addition, the conduct of local elections is regulated by the Local Elections Regulations,
1995!%°

As can be seen from the date§the Principal Acts, the Department of the Environment and
GKS 1 GG2NySe DSy SNI f 930s manged® sekureRan &ffectivél K S
consolidation of each of the different branches of electoral law (except for Seanad elections)
into a series otomprehensive Principal Act®.1t is clearly therefore not a prerequisite to
greater clarity and transparency in the legislation that there be a single regulatory body
responsible for the administration of elections.

YAR

In the course of our consultations, gtk & SYLIKIF aAaSR (2 dza (KIG aft S3A

a term coined in the course of one consultation session) would be of great assistance to
those given the task of administering elections, as well as to candidates, their agents, the
political partiesand voters. By this was meant the desirability of having legislation that is
comprehensive, clear and tp-date, without constant crosgeference to several layers of
later amendments being required.

As just pointed out, the establishment of &flectoralCommissioris not a prerequisite for

4d2OK | GANBO2YRAGAZ2YAYIE 2F G(KS &aihidz2isS 62212 0
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129

The relevant primary and secondary legislation is set out in the Appendix.

Local Election Regulations, 1995 (SI No 297 8519 hese too have been amended or affected

both by primary legislation (eg Electoral Act, 1997 ss 70, 82 or the Electoral (Amendment) Act, 2001 s
54) and, to a much lesser extent, later statutory instruments (Electoral Act, 1992 (Section 165)
Regulations 1999 (S| 153 of 1999); the Electoral Act, 1992 (Section 165) Regulations, 2004 (SI No 237
of 2004)).

130 Only the Electoral (Amendment) Act, 1996 interrupted this sequence, as it preceded the European
Parliament Elections Act, 1997 by several weeks.
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and the legislative options for establishing a new body do need to be examined in their own
right.

The principal aim of th&lectoral Act 1992 was clearly stated by the relevant Minister of
State:

The sheer number of statutes relating to Dail elections and the extensive amendment of the
principal enactments have left the law in a very fragmented state. This is particularly
inappropriate in the case of the electoral code which is of direct and immediate relevance to all
citizens. It will be of benefit to everybody to have the basic law relating to the election of our
national Parliament set out in a single comprehensive pieclegiglation which is accessible
and meaningful®*

Whilst the same level of fragmentation has not been recreated by the amendments passed
to that legislation since 1992, the accessibility and usefulness of the legislation has been
significantly reduced ovehat period.

In particular, the Standards in Public Office Commission (SIPO) has, on several occasions,
placed on record its dissatisfaction both with some of the specific provisions which it is
expected to monitor and enforce and with the disjointethte of the statute book in this

area®®?

The Commission has also made similar observations in relation to the Ethics Acts:

It requests that urgent consideration be given . . . in view of the complexity of the Ethics Acts

generally, to the drafting of a ceplidation Bill which would be more uséfendly**

Several specific problems have been createdhgpiecemeal nature of the approach taken

to the amendment of legislation over the last decade and a half. Part 3 of the Electoral
(Amendment) Act, 2001 enpyed a method of adaptation of the existing law for the
purposes of electronic voting that was particularly opaque and confu$ing.

The Electoral (Amendment) Act 2004 section 33 provides a specific example of the
difficulties created by the fragmented nake of the provisions in this area; the unintended
consequences of the provision were pointed out by the Standards in Public Office
Commission and had to be rectified by a subsequent amendriient.

In relation to the intelligibility of the language used iretklectoral Acts, the Law Reform
Commission has cited several examples of inappropriate terminology and unnecessarily

131 Elecoral (No.2) Bill, 1994 Second Stag€? October 1992) 42Bail Debategol 14 (Mr D Wallace,
D)
132 standards in Public Office Commissigmnual Report 200@ublin, 2007) p 23.
133 ;1.

ibid 31.
% The stillborn Part 2 of the Electoral (Amendment) Act 2004 w@siething of an improvement but
still left much to be desired in terms of clarity.
135 standards in Public Office Commissiohnnual Report 2004Dublin, 2005) pp 228; Electoral
(Amendment) Act 2005 s &tandards in Public Office Commissionnual Reprt 2005 (Dublin,
2006) pp 1516.
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complicated phraseology in this area of the statute bd¥kConsolidation of the statute law
in this area would give a valuable opportunity address these concerns, which are
applicable to the statutes of the early to mi®90s, which themselves were the results of
the last attempt at consolidation.

We considered how much scope there is for a radical simplification of the substance of the
legislation. However, much of the underlying complexity arises from constitutional
requirements which it is difficult to envisage being altered or policy considerations which
seem likely to remain for the foreseeable future. For instance, the abolitioheofdurfold
distinction between presidential, Dail, European and local government electors could only be
removed in the event of a constitutional amendment which removed the requirement of
Irish citizenship in relation to the first category. While theetlirother categories could be
reduced to one, it seems unlikely that the Oireachtas would consider it appropriate, for
example, for every person ordinarily resident in the State to have the right to vote in a Dall
election or to restrict the right to votetaa local election to citizens of a Member State of the
European Union. Thus, even though it was reported to us that the implementation of the
fourfold categorisation for registration purposes can pose significant practical difficulties, it
does not seemHhat these can be avoided by removing it.

On the other hand, some specific suggestions were made to us in relation to chihages

would simply the task of conducting elections by removing requirements that no longer fulfil

any useful purpose. These inclutlabolishing the requirement for the official martkand

abolishing the ballot paper counterfdi® The counterfoil has been abolished in UK elections

(and replaced by a note of issue of a ballot paper in a list of papers issued to electors (the

G 02 NNEALI2YWIRAG SNI2 G BBENED § KS LINF OGAOS 2F YI1AyS3
number against the number of the ballot paper issued to him or to her would be
unconstitutional in Ireland?® On the other hand, the practice of replacing a perforation

mark with a [allot paper bearing some sort of ppginted mark or watermark seems to have

been a modest success, where this has been ttéd.

1% Law Reform CommissioBonsultation Paper on Statutory Drafting and Interpretatidtiain

Language and the Law (July 1999) (LRC-C#21) pars 2.20, 5.27, 5.4062

137Electoral Act 1992 ss 89 and 101(3).

*8ibid ss 8&and Sch IV Part Il.

139 Electoral Administration Act 2006 (c. 22) s 31, Sch 1 par 75. The intention to require that each
elector sign for his or her ballot paper, beside the number marked on the corresponding numbers list
has not proceeded with for the timdeing: Department of Constitutional AffailSxplanatory
Memorandum to the Representation of the People (England and Wales) and the Representation of the
People (Combination of Polls) (England and Wales) (Amendment) Regulations 2007 2007 No. 1025
(http://www.opsi.gov.uk/si/si2007/em/uksiem 20071025 en.pdhst accessed 28 August 2008)
149McMahon v Attorney Gener§l972] IR 69 (SC).

I Electoral Commissiokllay 2006 electoral pilaschemes changes to the administration and security

of elections 4 Findings (August 2006)
(http://www.electoralcommission.org.uk/ _data/assets/electoral commission pdf file/0014/13190/
FindingsSecurityandAdministrationChanges 2298976 E N S W _.pdflLast accessed 28
August 2008)Electoral Commission Electoral pilot scheméduatian ¢

Stratford-on-Avon District Coundqifugust 2006) par 5.1 ( Last accessed 28 August 2008).
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The underlying issue here is the legislative approach to be followed and, in particular,
whether consolidation of the law is regqed prior to, or as part of, the legislative work
associated with the establishment of the Electoral Commission.

The establishment of an Electoral Commission would certainly be a good occasion for a
consolidating measure of the sort achieved as receatiythe Act of 1992. It is less clear
whether such a consolidation is a precondition for the creation of such a body.

For example, as regards the general provision contained in the Electoral Act, 1992 section
3(1):

3.1 (1) The Minister may make regulatiopeescribing any matter or thing that is referred to in
this Act as prescribed.

Al ¢2dd R 0SS NBflIGAGSte a0GNIAIKEF2NBINR (2 a&adzo
without further textual changes. However, in the first place, it may not be approptiete
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body (although it might be considered a necessary aspect of its independence that certain
regulatory powers be conferred on it.) Furthermore, many specifictfans are conferred

on the Minister specifically. It may be the Minister will retain some of these; examples which

spring to mind are the fixing of the day and times of the pal$ is specifically provided by

section 96(1) or the making of special diffity orders as is specifically provided by

section 164(1). Since these are not matters which fall within section 3, it would be a

AONI AIKGF2NBENR YFOGGSN 62 adzoadAddziS adKS /2YY
other cases where regulatory furichs are conferred such as the function given to both

Houses of the Oireachtas to prescribe a statement in relation to a referendum proposal for

the information of voters® it will also be necessary to decide whether or not the
independence of the Commissi or, more precisely, the rationale for establishing such a

body in the first place, requires that the function be transferred to the Commission. Unless

£ f ddzOK ljdzSaidAzya FNB RSOGSNX¥YAYSR Ay Tl @2dzNJ
patchwork of powersand functions could be created by any amending legislation, giving rise

to new occasions for obscurity and confusion.

This last consideration reinforces the argument for a fresh consolidation of electoral law, to
establish the Commission on a transparenti&fficacious basi¥?

As to what the final division of functions between the Minister and Ehectoral Commission
should be it is suggested that the following principle should be applied: where issues of

142 Referendum Act, 1994 s 23(1).

1431t is open to question whether this consolidation should go as far as incorporation what are
currently separate Referendu, Presidential, European Parliament, Seanad and Local Elections Acts or
Regulations into one omnibus Act. This has certainly not been considered necessary in many
Australian states (eg New South Wales or Victoria) or at Commonwealth level. On the atbethe
legislative basis for the state and fedeEkctoral Commissianis to be found in legislation dealing

with parliamentaryelections at each level. Whilst this legislation has not generally been the subject of
consolidation in the lIrish sense, thpublication of comprehensive, timely and authoritative
compilations of the legislation in force serves the same functiand was one the models for the
Statute Law (Restatement) Act 2002.



Preliminary study on the establishment of an Electoral Commission in Iref&hd

policy fall to be decided, that function shouldmain with the Minister, as the person
directly accountable to Dail Eireann; where administrative questions of forms or procedures
are involved, theelectoral Commissioshould be given the power to determine these.

Under the first heading of functions appriately retained by the Minister one might place,
for instance

e having consulted theelectoral Commissigrthe fixing of the polling day and the
hours of polling for an election or referendum (see Electoral Act 1992 s 96(1))

¢ the making of special difficyl orders (as has been done, for example, in relation to
voters who have a religious objection to attending a polling place to cast their votes
on a particular day) (see Electoral Act 1992 s 164(1))

e proposing to the Houses of the Oireachtas a form of wdailghe statement to be
provided for the information of voters in relation to a referendum proposal (see
Referendum Act, 1994 s 23(1))

The administrative functions to be devolved to tBéctoral Commissiomight include, for
example

e varying various monary amounts specified in the Acts, having regard to
subsequent changes in the consumer price index (see Electoral Act 1992 s 3(1) as
amended by the Electoral (Amendment) Act 2001 €199(

¢ making regulations as to polling schemes and deciding whether otonobnfirm
polling schemes proposed by local authorities (a function which was previously
exercised by the Minister, but which was removed in 2001: Electoral (Amendment)
Act 2001 s 12)

e prescribing the form of the nomination paper (see Electoral Act 199B(8) as
substituted by the Electoral (Amendment) Act 2007 &)L(

¢ making regulations as to the form of the ballot paper (see Electoral Act 1992 s
88(2)€0 as inserted by the Electoral (Amendment) Act 2001 b)21(

Such a broad division between matters of policy and matters of implementation would assist
the Electoral Commissiom carrying out its role in a timely and flexible manner and in
establishing a clear perception of its independence and autonomy, whildnne¢a an
important element of parliamentary accountability for the broad parameters within which it
operates. It would also reflect, for example, an appropriate division of functions in relation
to the delivery of a system of electronic voting and votertimg. While it should be for the
Oireachtas and the Minister to establish the criteria which any such system must meet, the
procurement of the specific system to be used should be left toBhetoral Commission
adzo2SO00G G2 GUKS aAyAradSNRa FAYyFf | LILINRJHT @

There are a variety of reasons why the establishment of an Electoral Commission would
seem to make it highly desirable to attempt a concurrent consolidation of electoral law
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quite apart for the very strong case for this which already exists. The strefgtie case for
doing so depends, however, on the exact distribution of powers and functions between the
Commission, local authorities, returning officers and the Minister.

8.3 Comparative models

At first sight there are several other countries where Bictoral Commissiorand a
consolidated electoral law appear to occur together and which might, therefore, seem to
provide a promising model. Australia is a prime example, both at fedéeaid state levet®
However, any connection between the existence of Blectoral Commissiomnd the
accessible, upo-date, presentation of the relevant statute law is illusory. The
GO02yaz2t ARFGSRéE FLIISENI YOS 2F GKS adlddziSa
which exist at Commonwealth and state level for thedinent publication of officially
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statute law and not just that dealing with electiof.The Irish equivalent in this jurisdiction
would therefore be the application tdhe Acts referred to above of the Statute Law
(Restatement) Act, 2002 Similar comments could be made in relation to tBéectoral
Commission in existence in other jurisdictions that have a legal tradition comparable to
ours!®

In other cases, such #sat of the United Kingdom, the degree of fragmentation of electoral
law is comparable to that obtaining in Ireland.

8.4 Options for Ireland

The approach to the legislative changes best suited to establish an effective electoral
management body depersdipon the range of functions which that body will be expected to
perform and upon whether those functions are to be vested in it simultaneously and, if not,
what the sequence of transfer of functions is to be. A variety of approaches can be identified
based onwhich of those basic options is chosen.

1. Establish a completely newlectoral Commissianto perform from the beginning the
full range of functions intended for it

The first option would be to establish an entirely new body and to confer all the fursctto
is intended to perform from the beginning of its operations. In practice, this would certainly
require a prior consolidation of the law as a preliminary to the establishment of such a body.

144 commonwealth Electoral Act 1918 No 27.

“SEor example, the Parliamentary Electorates and Elections Act 1912 No 41.

146 For the Commonwealth Electoral Act 1918 No 27:
http://www.comlaw.gov.aucomlaw%5Cmanagement.nsf/lookupindexpagesbyid/[P200401607?0pen
Document(Last accessed 15 August 2008)

For the Parliamentary Electorates and Elections Act 1912 No 41;
http://www.legislation.nsw.gov.au/summarize/inforce/s/1/?TITLE=%22Parliamentary%20Electorates
%20and%20Elections%20Act%201912%20N0%2041%22&ndhastpccessed 15 August 2008)

147 Statue Law (Restatement) Act, 2002 (No 33 of 2002). See Law Reform ComrRispion on
Statute Law Restatemerduly 2008)(LRC 2D08) and Law Reform CommissiBonsultation Paper

on Statute Law Restateme(iuly 2007) (LRC CP2®07).

148 For example, Canada (Canada Elections Act 2000 ¢itt://laws.justice.gc.ca/en/E2.01 (Last
accessed 15 August 2008).)
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Whilst a new body could be established by an Act of thedhas and all the necessary
amendments be made to existing legislation so as to refer to it, such an approach would run
strongly counter to the objective of accessible, meaningful and-friendly legislation. On

the other hand, it would entail an addunal delay in the establishment of such a body, if
consolidating legislation were a poandition.

2. Take SIPO as the basis for a ndlectoral Commissiorand make the necessary
amendments to confer a complete set of new functions upon it immediatéfy

Rater than establish a completely new body, one could take the Standards in Public Office
Commission as the nucleus of a nBlectoral Commissioand alter the existing legislation
So as to extend its range of powers and functions.

Whilst this option would b more straightforward than the establishment of a completely
new body, in the absence of a -oedification, it would aggravate the problems of
inaccessibility, obscurity and difficulty of use in the legislation, in the same manner as the
establishment ofa totally new body would, unless accompanied by a consolidation of the
substantive law.

3. In Phase One, extend the functions of the Standards in Public Office Commission so as to

include those of the Constituency Commission and the Registrar of Poliftzaties and a

new function of ceordinating and monitoring the maintenance of the register of electors;

in Phase Two, replace the existing legislation with an Act amending and consolidating

St SOG2NIt fF ¢ OLI NIAOdzZ I NI & inrélatidnzo partit &d O2 YY A & & A
election funding and expenditure) and conferring a wider range of functions on the

Electoral Commission

The basic principles of the legislation are sound and SIPO has performed as well as could be
expected within the limits of ta existing law and its resources. If any body represents the
GOSYGNB 2F 3IAINIGAGeéed Ay (GKS &LISOGNYzY 2F F3ASyOA
broad sense, it is SIPO. It seems sensible, therefore, to make the enhancement and
SEGSyaArz2y 2% {(KEhFaNKIL adSL) (26 NRBOGKEYSAG !
independentElectoral Commission According to the Programme for Government, one of
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commission.

The conferral of a full range of functions on tBkectoral Commissiom its final form, could
then be undertaken through a consolidation of electoral legislation at a tiee.

There are three additional sets of functions which could immediately be conferred on the
SIPO in the first phasethe functions currently performed by the Constituency Commission,
those performed by the Registrar of Political Parties and those peddr by the
Referendum Commission. In practice, the latter change would merely formalise the existing
practice, whereby the two Commissions share the same support staff.

9 This is the approach proposed by the Electoral Commission Bill 2008 [PMBB(®f®2008).
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The composition of the Constituency Commission and the Referendum Commission
significantly overlaps with that of SIROthe Ombudsman, the Clerk of the Dail and the Clerk

of the Seanad are members of all three commissions and the chairperson of each is a judge,

though different persons has been appointed to be chairpersons of each body. inistdy]
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town into local electoral areas, and fix the number of such members to be elected for each

local electoral area (Local Government Act, 1994 s 24) should alsanséerred along with

the functions of the Constituency Commissioh.

The function of Registrar of Political Parties is currently carried on by the Clerk of the DAil
who is, as noted, a member of all three bodies. Registering political parties should be
combined with the functions already vested in SIPO.

In addition, the functions set out in Part Il of the Electoral Act, 1997, section 25 of that Act
(as amended) and in the Referendum Act, 1998 (as amended) are all relatively discrete and
selfcontained. Coocentrating these three roles in a single body would require only minor
consequential amendments and would be a step towards the establishment of an Electoral
Commission with a broader range of functions.

If, as has been recommended decision is taken iprinciple to move from household to
individual registration of electors, based on the use of official identifiers such as PPS
numbers, the Electoral Commissionshould have the responsibility for making
recommendations as to the form of implementing legisla required. Pending the
enactment of such legislation, the interim body should-ardinate and monitor the
maintenance of the register of electors by local authorities, should set performance
standards for the registration of electors and also for th@duct of elections generally and
referendums and should conduot commissiorresearch in relation to reforms which might

be introduced in those two fields.

The major disadvantage of choosing Option 3 would be that conferring new functions on
SIPO ratherthan establishing of a new body would merely aggravate the problems of
inaccessibility, obscurity and difficulty of use in the legislation

4. As Option 3, except that the functions of SIPO, the Constituency Commission, the
Referendum Commission and theeBistrar of Political Parties would all be transferred in
Phase One to a newlectoral Commissignreplacing in Phase Two the existing legislation
with an Act amending and consolidating electoral law and conferring a wider range of
functions on theElectoal Commission

For the reasons set out in Chapter 6, it would in any case be preferable to replace SIPO with
a new statutory agency, with its own staff and budget and without responsibility for the

150 The Local Government Act, 2001 s 23 has never been commenced nor has the Local Government

Commission to which it refers ever been constituted (see Minister for the Environment, Heritage and
Local GovernmenGreen Paper on local governmentroger Local DemocracyOptions for Change
(April 2008) pp 10914.)
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implementation of the Ethics and Standards Acts. This regulator of party and election
FAYlI YOS O2dzZ R GKSyYy &S HE&trallCdnmissionn thedb&iS &fthe T2 NJ G KS
phased transfer of functions outlined as part of Option 3.

Legislation to establish a nhew Electoral Commission as a replacem&iPfor(in respect of the
implementation of the Electoral Acts), the Registrar of Political Parties, the Constituency
Commission and the Referendum Commission would go further towards a consolidation of
electoral law than a measure which merely transfertied relevant functions to SIPO, and so
would not suffer from the disadvantages which attach to pursuing Options 2 or 3.

The implications of adopting Option 4 for the approach to be taken to the amendment or repeal
of legislation are set out in detail ihe next section.

8.5 Conclusion
For the reasons given above, it is recommended thatE#ttoral Commissioshould be
established through the enactment of the following legislation:

1. Electoral Commission Act

This Act would

e establish an Electoral Commimsj with its own corporate legal personality, a
/| KAST 9f SOG2NI f hFFAOSNI a GKS O2YYAaaarzy
be civil servants of the State, where appropriate transferred from SIPO or the
Office of the Ombudsman), its own assets andiliéds, and a budget

e provide that the members of the commission would be the same as those of the
Referedum Commission

e provide that the Chief Electoral Officer would be appethand hold office on
the same terms as the Ombudsman

e provide that the Chief Ettoral Officer should bex officiothe presidential
returning officer, the Seanad returning officer (for the election of panel
members of Seanad Eireann) and the referendum returning officer

e amend Parts Ill to VI of the Electoral Act, 1997, replaafeyences to SIPO with
references to the Electoral Commission

e abolish the Constituency Commission and transfer its functiaaeng with the
functions of the Minister for the Environment, Heritage and Local Government
under the Local Government Act, 19924to the Electoral Commission; replace
and reenact Part Il of the Electoral Act, 1997 in an amended and consolidated
form as Part of the Electoral Commission Act

o transfer the functions of the Referendum Commission to the Electoral
Commission; replace dnre-enact the Referendum Acts, 1998 and 2001 in an
amended and consolidated form as Part of the Act
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s transfer the functions of the Registrar of Political Parties from the Clerk of the
Dail to the Electoral Commission; replace andemact section 25 of the
Electoral Act, 1992 (as amended)

e confer on the Electoral Commission the functions of

i. monitoring and reporting on the registration of electors and the conduct
of elections and referendums

ii. setting performance standards for registration authorities and reing
officers

iii. conducting research in relation to the matters referred to in paragraph i.

e provide that the expenses of the commission should be paid by the Minister for
Finance out of moneys voted by the Oireachtas, except for the expenses
incurred by theChief Electoral Officer when acting as the presidential returning
officer, the Seanad returning officer (for the election of panel members of
Seanad Eireann) and the referendum returning officer

The particular legislative approach to be taken at this stage would depend on the specific
change being made.

For example, in the case of the registration of political parties, a hew section 25 could be
substituted for the existing provision in the Act1#92, as was done on a previous occasion
(Electoral (Amendment) Act, 2001 s 11.) For the Constituency Commission, Part Il of the
Electoral Act, 1997 should be repealed and replaced with a new Part Il, reflecting the
changes recommended above,

2. Electoral At[Consolidation]

This Act would amend and consolidate the law to be found in the Acts and Statutory
Instruments referred to in the Appendix (together with the proposed Electoral Commission
Act, bringing together in one Act the law relating to referenduaml elections to local
authorities, Udaras na Gaeltachta, the European Parliament, Dail Eireann, Seanad Eireann
and the office of President of Ireland.

It seems desirable to include all types of election and referendum within the same Act if the
administraion of all of them is to be entrusted to a sindtéectoral Commission

This consolidation could confer on the Electoral Commission responsibility for the
registration of electors and for all aspects of the conduct of the poll and counting of the
votes atreferendums and elections to local authorities, Udaras na Gaeltachta, the European
Parliament, Dail Eireann, Seanad Eireann and the office of President of Ireland.
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9. Accountability, funding, and
composition

9.1 Accountability
In the first place, it is important that there be an explicit statement of the general principle
that the Electoral Commissionill be independent in the performance of it functions.

There are many examples of this in relation to similar offices or bodiel,asuc
Ombudsman Act 1980 s 4(1)
41 (1) The Ombudsman shall be independent in the performance of his functions.
Electoral Act 1997 s 5(2)

(2) A Constituency Commission and its members shall be independent in the
performance of their functions under this #Ac

Courts Service Act 1998 s 4(3)

(3) The Service shall, subject to this Act, be independent in the performance of its
functions.

Garda Siochana Act 2005 s 67(4)

(4) Subject to this Act, the Ombudsman Commission shall be independent in the
performance ofts functions.

On the other hand, any such provision should not preclude an appropriate degree of
accountability on the part of th&lectoral Commissioto the Minister for the Environment,
Heritage and Local Government and to the Oireachtas.

The Courts Service seems to be an appropriate model in this respect. It has a duty to make
an annual report on its activities to the Minister for Justice, Equality and Law Reform (which
is laid before the Houses of the Oireachtas) and to furnish speafficmation to the
Minister on request. The constitutional role and status of Electoral Commissiowould be
broadly analogous to that of the Courts Service and so a similar form of accountability would
appear appropriate.

In addition, similar provisionalready apply in the Standards in Public Office Commission
(Ethics in Public Office Act 1995 s 27; Electoral Act 1997 & diftler which a report on
election expenses and donations is furnished to the Ceann Comhairle.) There seems no good
reason to altethese accountability arrangements in the event of the establishment of a new
Electoral Commission

However, as has been recommended certain specific poliaking functions should be
reserved to the Minister, for example fixing the date of polling, degdimether to approve
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a specific form of electronic voting recommended by the commission, or proposing changes
to the electoral system. In those specific cases, the role of the commission would be merely
to advise a course of action to the Minister, who wa have final responsibility for the
matter.

9.2 Funding

The question arises as to how a ndulectoral Commissiomught to be funded. We
considered two main models. One is that of an annual estimate, to be determined by the
Government in the normal manngcovering the entire budget of the agency. That is, the
expenses of the commission would be sanctioned by the Minister for Finance to be paid out
of moneys provided by the Oireacht&s.The other is that the expenses of the commission
should be a charge ahe Central Fund, to be paid by the Minister for Finance out that Fund

or the growing produce thereof. That is the basis on which returning officers at Dail elections
are paid in respect of their services and expenses, not exceeding the maximum charges
specified in a published scaté?

Payment out of the Central Fund has the great advantage that it guarantees the
independence of the recipient and reflects the fundamental constitutional importance of the
function he or she is performing. However, there apmehto us to be at least one strong
reason why it should not be the model adopted as regards the entire budget of the
commission. The commission will be expected to perform a wide range of functions and to
bring a considerable degree of discretion to bes to how many of them should be
performedt in terms, for example, of research commissioned or activities undertaken with a
view to increasing turnout at elections or in providing support and oversight, at the very
minimum, in relation to the registrationfeelectors. A system which presupposes a scale of
YFEAYdzY FAESR aOKIFINHS&¢é T2N) aaSNBAOSaé LINBOGARS
a judge of the Circuit Coutt?® could not meaningfully be applied across the whole range of
G§KS O2 Y YA é&cted lidge.dn addiidh dt would be highly inappropriate to allow the
commission to fix, say, an amount which it considered ought to be spent on publicity
promoting electoral registration or voting and then to be entitled to demand payment of
that sum aut of the Central Fund, in priority to other forms of public expenditure. In broad
terms, at least, such decisions about priorities in public expenditure should be made by a
democratically accountable Government and the responsible Minister.

These considations do not, however, reduce the desirability of maintaining payment of the
Central Fund in respect of those functions to which such a system can sensibly be applied.
What we suggest, therefore, is the drawing of a distinction between mandatory and
discetionary expenditures incurred by the commission and others in connection with their
functions in the electoral process.

Constituency returning officers (and returning officers at presidential elections, European
Parliament elections andeferendumg shoud continue to be entitled to payment of their

%1 5ee, for example, the Courts Service Act, 1998 s 36.

152 Electoral Act, 1992 s 32(1). See also the Electoral Act, 199@)s Rayments to An Post under the
Act are made on the same &ia: Electoral Act, 1992 s 4(2).
133ihid s 32(3)5).
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charges out of the Central Fund, in the established mantieAn Post should also be
entitled to payment on the same basrs.

TheElectoral Commissioshould also be entitled to claim payment from the Centratdrof

the expenses which it has incurred by reason of the Chief Electoral Officer acting as the
presidential returning officer, the Seanad returning officer for the election of panel members
to Seanad Eireann and as the referendum returning officer atfereaadum, which would
reflect the existing arrangements®

In our view, however, all the other expenses of the commission should be paid by the
Minister for Finance out of moneys provided by the Oireachtas. Other agencies discharging
functions of constitutnal importance, in the broad sense, are funded on this basis (such is
the case for the office of Ombudsman, the Courts Service and the Human Rights
Commission, for examplé>f We see no reason why tHelectoral Commissioshould not be
funded on the same dis, with the exception of those cases where it is performing
through the Chief Electoral Officela necessary and specific function in relation to the
administration of elections. While there might be a case for attempting a wider definition of
whichfundi A2y a | NB aySOSaalNBé oAy NBfFGAZ2Y (2
are not persuaded that it is possible to frame a satisfactory definition that goes beyond
existing, welestablished practices.

9.3 The composition and method of appointment of an Electoral

Commission

Those bodieshat it is proposed arkElectoral Commissioshould replace the Constituency
Commission, the Standards in Public Office Commission and the Referendum Commission
are at present predominantly composed@fofficio members.

For example, a Constituency Commission consists of
(@) 0] a judge of the Supreme Court, or

(ii) following consultation with the President of the High Court, a judge
of the High Court,

nominated by the Chief Justice, who shall be ¢hairperson of the Commission,

(b) the Ombudsman,

% |n addition to the provisions already cited, see the Presidential Elections Act, 1993 s 11 (as

amended by the Electoral Act, 1997 si)7é4nd the Electoral (Amendment) Act, 2001 scp2(the
EuropeanParliament Elections Act 1997 s 18 (as amended by the Electoral (Amendment) Act, 2001 s
51() and the Referendum Act, 1994 s 16 (as amended by the Electoral Act, 1993) and’the
Electoral (Amendment) Act, 2001 s §5(

155 Electoral Act, 1992 s 4(2)reRidential Elections Act, 1993 s 5(2); Referendum Act, 1994 s 4(2);
European Parliament Elections Act 1997 s 4(2).

1% presidential Elections Act, 1993 s 9(@) (as amended by the Electoral (Amendment) Act, 2001 s
52({)); Seanad Electoral (Panel Membehs), 1947 s 4(3) (and s 4(3A) as inserted by the Electoral
(Amendment) Act, 2001 s 5%Jf; Referendum Act, 1994 s 14 (&) (as amended by the Electoral
(Amendment) Act, 2001 s 8%()

>"Omudsman Act, 1980 s 11; Courts Service Act, 1998 s 32; HumanRigimsssion Act 2000 s 25

0KS
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(c) the Secretary of the Department of the Environment,
(d) the Clerk of the Dail, and
(e) the Clerk of the Seanad.

The Standards in Public Office Commission consists of

(a) a chairperson who shall beguwge, or a former judge, of the Supreme Court or
the High Court, and

(b) the following ordinary memberts
(i) the Comptroller and Auditor General,
(ii) the Ombudsman,
(iii) the Clerk of Dail Eireann,
(iv) the Clerk of Seanad Eireann, and
(v) a persorwhot

(1) is appointed to be such a member by the Government following
resolutions passed by each House approving the proposed
appointment, and

(I is a former member of one of the Houses and is not a
representative in the European Parliament.

(2A) Theappointment of a person to be the chairperson of the Commission
shall be made by the President on the advice of the Government following
resolutions passed by each House recommending the appointii&nt.

As for the Referendum Commission:
(5) The chairpersoshall ba

(a) a former judge of the Supreme Court or a former judge of the High Court,
or

(b) following consultation with the President of the High Court, a judge of
the High Court,

nominated by the Chief Justice.

(6) The ordinary members shallte

18 Electoral Act 1997
159 Ethics in Public Office Act 1995 s 21(2) (as substituted by the Standards in Public Office Act 2001 s
2)
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(a) the Comptroller and Auditor General, or where the office is vacant, the
Secretary and Director of Audit of the Office of the Comptroller and Auditor
General,

(b) the Ombudsman, or where the office is vacant, the Director of the Office
of the Ombudsma,

(c) the Clerk of Dail Eireann, or where the office is vacant, the Clerk Assistant
of Dail Eireann, and

(d) the Clerk of Seanad Eireann, or where the office is vacant, the Clerk
Assistant of Seanad Eireaffi.

As can be seen, there is a large degré®werlap in the membership of the three bodies,

both specifically (the Clerk of Dail Eireann, the Clerk of Seanad Eireann and the Ombudsman)
and generically (in that a judge of the High Court or the Supreme Court is the chairperson of
each.) Ex officiomembership also has the great advantage of providing a simple and
transparent method of ensuring that the members of the commission are persons whose
integrity and independence is not likely credibly to be called into question.

A survey of international praice also suggests that giving the position of chairperson to a
senior judge is a sound practice.

It is necessary to examine, however, whether or not there is a case for appointing the
ordinary members of th&lectoral Commissioas such, rather than prading forex officio
membership of the body. The new commission is likely to end up with a broader range of the
functions than the three bodies it replaces and that those functions will involve it having a
greater responsibility for the administration of egltions and referendums If the
recommendations contained in this report are accepted, the new body will have its own
dedicated Chief Executive and support staff. It will also be called upon in the interim phase
to undertake extensive consultations and easch with a view to making recommendations

as to possible changes in the law in a number of areas, notably in respect of the registration
of electors and the regulation of party and election finance. Each of these seems a strong
reason why ordinary membehip of the commission should represaht particularpublic
service commitment which the individual is expected to make, rather than merely an
incidental aspect of holding some other office.

On the other hand, there are considerable difficulties in degisan appropriate
appointment mechanism.

A simple power of appointment vested in the Minister or the Government would not be
appropriate, given the sensitivity of the functions which the body would be called upon to
perform and the need to avoid giving yarground allegations of partisan bias. There are
several examples of existing appointments procedures which might provide an appropriate
model for choosing the members of dflectoral CommissionThe appointment of the

160 peferendum Act 1998 s 2
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ordinary members of An Bord Pleandaone such casé® A more pertinent example might

be the method of selecting the Director of Public Prosecutf6h$his parallels the method

by which the members of the South African Independent Electoral Commission. In South
Africa President (or Governmgnappoints the members of the Commission, based on a
selection made by an independent panel, as refined by nominations made by a
parliamentary committee and on the basis of prior approval of those nominations by a
resolution of the lower house of parliame'® By way of comparison, members of the UK
Commission are appointed by the Crown, following an address from the House of Commons;
a motion for such an address may be moved only with the agreement of the Speaker and
only after consultation with the registed leader of each registered party to which two or
more MPs belong® Such an element of parliamentary scrutiny and confirmation of the
members to be appointed to an independent office or body can also be found in some
existing Irish legislation, as ingttase of the Ombudsmé&ti or, as regards the Comptroller

and Auditor General, in Article 33.2 of the Constitution. If their mode of appointinsqyert

of the reason why it is considered appropriate that the holders of each of those offices
should be arexofficiocYSY0O SNJ 2F 2yS 2NJ oAy (KS hyYodzRaYl yQa
superseded by aiklectoral Commissignt would seem equally appropriate that the same
element of parliamentary confirmation should apply in the event that the ordinary members
of that commission were to be specifically appointed to it.

On balance, however, we formed the view that the complexity of any such appointments
procedure is not required. We have already drawn attention to the fact that the cueent
officio membership has the great advantage of providing a simple and transparent method
of ensuring that the members of the commission are persons whose integrity and
independence is not likely credibly to be called into question.

Given the nature of the functiawhich the new body would perform, we consider that the
following ex officiomembership would be most appropriate

(a) a chairperson who shall be a judge, or a former judge, of the Supreme Court or
the High Court, and

(b) the following ordinary memberts
(i) the Comptroller and Auditor General,
(ii) the Ombudsman,
(iii) the Clerk of Dail Eireann,

(iv) the Clerk of Seanad Eireann

'®1 planning and Development Act 2000 s 106 (as amended by the Local Government Act 2001 s

2470))

182 prosecution of Offences Act 1974 s 2

153 Electoral Act, 1998 s 6 [South Africa]

%4 political Parties, Elections and Referendums Act 2000 s 3
1% Ombudsman Act, D s 2(2).
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In our view, it would not be appropriate to have a member on the new commission who is a
former member of one of the Houseof the Oireachtas, given the additional range of
functions which the commission will perform, in comparison with SIPO.

Particularly if the members of the commission are to de officiq we feel it is of great
importance that the Chief Executive of thenamission should have a strong and clearly
defined leadership role, with the commission members performing primarily an oversight
and regulatory role. The precedent of the Chief Electoral Officer in Canada seems to us to be
the most appropriate to followas adapted to reflect the method of appointment and terms

of office of the Ombudsman in this jurisdictio¥.We therefore envisage that

@ GKS OKAST SESOdziagdS 2FFAOSNI 2F GKS
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(b) the Chief Electoral Officeshould be appointed in the same manner as the
Ombudsman (by the President upon resolution passed by Dail Eireann and by
Seanad Eireann recommending the appointment of the person: Ombudsman
Act 1980 s 2(2));

(c) the Chief Electoral Officer should serve a terin6oyears and might be e
appointed to the office for a second or subsequent tefth;

(d) the same disqualifications as apply to holding the office of Ombudsman should
apply to the position of Chief Electoral Officer, as well as those set below as
being approprte to membership of the commission, should that not dse
officio;

(e) the Chief Electoral Officer should be paid the same remuneration and
allowances for expenses as are paid to a judge of the High Court;

(f) the Chief Electoral Officer
(1) might at his own regest be relieved of office by the President.

(2) might removed from office by the President but shall not be removed from
office except for stated misbehaviour, incapacity or bankruptcy and then
only upon resolutions passed by Dail Eireann and by Seamadnn calling
for his removal,

(3) should in any case vacate the office on attaining the age of 67 years.

As well as being the chief executive officer of the commission, the Chief Electoral Officer
would also beex officiothe presidential returning fficer at a presidential election, the
Seanad returning officer for the election of panel members of Seanad Eireann and the
referendum returning officer at a referendum.

1% Canada Elections Act (2000, s 9) s46.3
167 p sixyear term seems particularly appropriate to us, in view of the desirability of the term of office
of the CEO extending beyond the normal electoral cycle.

02 Y)
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If specific appointments were to be made to a commission, the issue of what
disqualifications might be appropriate would arise. On this score, it is suggested that the UK
precedent should be followed.

(4) A person may not be appointed as an Electoral Commissioner if the
persort

(a) is a member of a registered party;

(b) is an fficer or employee of a registered party or of any
accounting unit of such a party;

600 K2fRa I NBtSQIyl StSOGAQPS 2FFAOS
(d) has at any time within the last ten years

(i) been such an officer or employee as is mentioned in
paragraph (b), or

(i) hdd such an office as is mentioned in paragraph (c), or
OAAADO 0SSY YIYSR Fa | R2y2NJ Ay @K
Political Parties, Elections and Referendums Act 2000 s 3(4).

The same disqualification should apply in relation to holding the positiorhigf Electoral
Officer.

This is more specific than the vague formulation contained in the South African legislation.

(2) No person shall be appointed as a member of the Commission unless he or
sher

(a) is a South African citizen;
(b) does not at that stge have a high partgolitical profile;

If the commission members were to be specifically appointed as such, removal from
membership of the commission should be by the President, on foot of a resolution passed by
each House of the Oireachtas calling foctsuemoval or by a procedure equivalent to that

for the removal of the RTE Authority (by the Government, on foot of resolutions of both
Houses: Broadcasting Authority (Amendment) Act, 1976 s 2.)
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10. Conclusions and recommendations

10.1 Introduction

We have sought in this report to address a range of aspects of the Irish electoral process
with a view to exploring the extent to which the establishment ofEdactoral Commission
could significantly enhance theffectiveness, inclusiveness and legitimacy of the lIrish
electoral processin looking at these aspects, we have reviewed current arrangements,
described the models available in other societéessappropriate and outlined the options

that seemed to us tbe available in the Irish case.

10.2 Present arrangements

The most obvious feature of the present system is a relatively high degree of fragmentation,
with the allocation of responsibility in various areas to a range of different individuals and
bodies. Wedrew attention to the position within specific areas:

Registration of political parties has since 1963 been the responsibility of the Clerk of the Dail.
There is an appeal board comprising a High Court judge and the chairs of the two houses of
parliament(the Ceann Comhairle and the Cathaoirleach of the Seanad). Specific guidelines
for eligibility are prescribed.

Responsibility for compilation of the electoral register is devolved to 34 local authorities
(county or county borough councils), igh face thisvery demanding task using a variety of
instruments of varying degrees of effectiveness. There tends to be considerable variation
from case to case in the accuracy of the process, as measured by exclusion of people who
are entitled to be listed, inclusioof people who are not, and misclassification of individuals

in relation to the purposes for which they may exercise the franchise (for example, local or
European elections only, or Dail elections aefitrendumsalso).

Until 1979, delimitation of constitugcy boundaries was carried out by the Minister for the
Environment in a manner that was allegedly partisan and unfair. The process was then
transferred to a series of adoc constituency boundary commissions, of which five were
appointed. In 1997, a stataty boundary commission was introduced. It comprises five
members: a High Court judge as chair, the Ombudsman, the Secretary General of the
Department of the Environment, and the Clerks of the Dail and Seanad.

Responsibility for the conduct of electionsdsvolved to constituency returning officers,
who in the case of DAil elections are typically county registrars (who form part of the courts
service).

Since 2001, responsibility for monitoring electoral income and expenditumd for
enforcement of ruleselating to standards in public office has lain with a Standards in Public
Office Commission. Chaired by a retired High Court judge, its other members are the
Comptroller and Auditor General, th@mbudsman the Clerk of the Dail, the Clerk of the
Seanad, ad one political appointee.
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Arrangements for research on voter behaviare ad hoc and most often originate from the
outside, rather than from within the policy proces®romotional efforts to encourage
registration and turnout areneagre though the Refeendum Commission playssomewhat
more active role in respect afeferendums Established in 1998, this is chaired by a judge of
the High Court, with four other memberthe Clerk of the DAil, the Clerk of the Seanad, the
Ombudsman and the Comptroller addiditor General

It will be seen, then, that responsibility is spread among a considerable range of agencies:
three bodies with overlapping butot identical membership (the Constituency Commission,
the Referendum Commission and the Standards in PubliceGZommission); one individual

with a specific responsibility (the Registrar of Political Parties); 34 county or county borough
managers andsome forty constituency returning officersr assistant/deputy returning
officers It will be noted that the Clerk of the Dail is involved in four of these areas, the Clerk
of the Seanad and the Ombudsman in three, the Comptroller and Auditor General in two,
the Secretary of the Department of the Environment in one, ancktaed politician is
involved in one. A judge chaiesich ofthe three bodiesnvolved

10.3 Comparative position

Different constitutional and cultural traditions, not to mention different electoral
arrangements, have resulted in considerable variation from countrycdantry in the
allocation of responsibility for the six areas we have been analysing. While there are
important respects in which Ireland has followed (or sometimes lagged behind) the
Westminster model as adopted in Commonwealth countries, use of prapati
representation (admittedly, in its unusual single transferable vote form) gives Ireland a lot in
common with continental European countrie$he comparativepositionis as follows.

First, there is a set of countries where an integrakddctoral Comiigsionis responsible for
most or all of the functions discussed abov&uch commissions follow a number of different
membershipmodels Second, in other cases responsibility continues to be distributed
between several agencies or individual office hofdeand some areas may be unregulated,
or lightly regulated

10.4 Recommendations

Register of political parties

The proposecElectoral Commissioshould be responsible for maintaining the Register of

Political Parties and should have the power to cancel théstegion of a political party in

cases where the body determines that the parties through its officers or other person held

out by the party as authorised to act on its behalf has, in the opinion of the body, committed

serious or repeated breaches of toeligations imposed by electoral 1a%? The body should

be entitled to refuse to restore a party to the register unless and until is satisfied that the
OANDdzvaidl yoSa ¢KAOK SR (2 GKS OFyOSttlraArzy :

188 5ee, by way of comparison, the Radiwl Television Act, 1988 s 146))(
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exist!®® The same right of appeal against cancellation or refusal of registration should be

provided as is currently set out in the Electoral Act, 1992 (as ameriffed).

Electoral Register

It is recommended that an Electoral Commission assume complete respondiilitiye
electoral register, and for the introduction of a rolling, individual register. This will require
extensive consultation with electoral authorities in jurisdictions which have already moved
to this registration model, and with local authoritieslieland to ensure a smooth transfer

of responsibilities. In order to ensure the minimum disruption to voters, the new Register
should not be introduced until after the next Dail election. This is to ensure that there is
sufficient time to compile the fst draft of the new register, and sufficient opportunity (for
example, at a bylection) to test the robustness of this register in advance of a general
election.

Boundary Commission

In the area of Dail constituency boundary revision we are confronteti Wwitb options:
whether the status quo should be preserved (this would entail retention of a Constituency
Commission for Dail and European elections, with separate arrangements for local electoral
boundaries under the direction of the Department of the Eoriment), or whether these
functions should be transferred to dflectoral CommissionThere are important arguments

of efficiency and transparency that suggest the latter course of action. As we have also
suggested, the burden could be lightened by mgka move to the kinds of provision that

are normal in proportional representation regimes, with fixed constituency boundaries and
use of a simple allocation formula for redistribution of seats following each ceremus
arrangement that could resolve the wtentious issue of regular breaching of country
boundaries.

It is true that other observers have reservations about the merits of transferring authority
for constituency boundary revision to an electoral management body (EMB) such as an
Electoral Commissip As the International IDEAandbook on electoral management design
puts it,

There are operational and cosffectiveness advantages in an EMB taking
responsibility for electoral district boundary delimitation. Boundary delimitation
is, however, a politally divisive issue, and leaves an EMB open to attack by
those who perceive the results as not serving their interests. Some electoral
analysts therefore argue that boundary delimitation is best handled by a body
other than an EMB, to shield it from poteat politically motivated attacks that
YF® RFEYF3AS (KS' a. Qda ONBRAOGATAGE®

189 Some further provision would undoubtedly have to be made to prevent easy avoidance of this bar

to registration, such as by a mere change of name or the identity of the officers of the party
authorised to sign certifates authenticating candidatures.

1"9See nl2above.

"1 International IDEAElectoral management design: the International IDEA handt§tdckholm:
International IDEA, 2006), p. 65.
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We would not number ourselves among such sceptical analysts in this respect. We note that,
in general, such bodies d&dectoral Commissi@nare just about as common as dedicated
boundary commissions in filling this role elsewhéfé.Furthermore, almost all of the cases
cited by International IDEA (10 out of the 12 instances they mention) are electoral systems
based on singlmmember districts, where the location of boundaries is caiticand
controversy is to be expected. But this need not be the case in Ireland. It is true that the
recommendations of Irish constituency boundary commissions have not always pleased
everyone; but, in particular if a policy of maximising adhesion totiagisadministrative
boundaries were taken up we would not envisage a continuation of complaints of this kind.

Administration of the election

Current Irish arrangements for the administration of fleeaspects of the electoral process
have several distinct advantages. In the first place, they appear to enjoy a high degree of
legitimacy. Secondly, they are seen to be effective. This is partly a matter of good
administrative practice. However, it is meothan just a matter of good management or
administrative procedures. The fact that these functions are carried out locally has the
particular additional advantage of making it possible to mebilnajor local infrastructure

and local human capital for vat are essentially episodic events. While, no doubt, various
improvements could be and should be made some of theseaspects of electoral
administration, our overall recommendation is that the devolved character of the process is
the key to its succesand should not be tampered with. This implies that the role of a new
Electoral Commissian these areas would be a matter of oversight and policy development.

Party and Election Funding

In many respectthe Sandards inPublic Office Commissiomemainswell-regarded amongst

its peers in the field of regulation of political and election finance. It is outside our terms of
reference to consider what reformsf any are requiredfo achieve fulltransparency and
accountability in the financing of politicalrties and election and referendum campaigns.
However, wecanmake recommendations as to enhancemeafgthe powers and resources
provided to SIPO or to any equivalent body, irrespective of any changes#tydie decided
upon in respect of its substantive functions.

In examining the options for reform, there is little evidence of a single international standard
of best practice in this area on which Ireland could usefully ditnough specific lessons
may be dawn from the United Kingdomxperience

In summary, our recommendations are as follows

¢ pending the outcome of a review of the law relating to the regulation of party and
election funding, a single body should combine the functions currently performed by
SPO and by the Registrar of Political Parties, with the modification that

2 1n the 60 cases discussed above where boundary delimitation is an issue, dedicated boundary

commissions operate in 22 caseBlectoral Commissien have responsibility in 21, and in 14

responsibility rests withthd SIA af | G dzZNBX Ay 'y SaaSydaAalfte LI NIAaL,
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o the body responsible for regulating political and election funding should have a
discretionary power to direct the partial or total withholding of public funds to
which parties or cadidates would otherwise be entitled, where in the opinion of the
body the party or candidate has failed or substantially failed to comply with a
statutory duty under any enactment, to the extent which the body considers
proportionate to the noncompliancewhich has occurred

¢ the body responsible for regulating political and election funding should be given the
full range of investigative and enforcement powers which a modern regulator is
typically givem the Consumer Protection Act 2007 is suggested as falusedel

¢ the final powers and functions of thielectoral Commissioim relation to party and
election funding should be determined by the Oireachtas, following a review
undertaken by the commission and its recommendations in that respect

Research and promotion

The body of policyelevant research on Irish elections is impressive. However, it is a product
of a favourable set of circumstances, some of which are entirely extraneous to the electoral
policy-process, while some have grown out of specific paitgmmas (e.g. the problems of
electronic voting). It is clear that any body that has substantial responsibility in the areas of
electoral policy and electoral management needs to have access to the best and most
relevant research findings. This will megcessarily happen unless the electoral body is given
the power to conduct or to commission research. Whichever of the latter two options is
chosen, theElectoral Commissiowill require some irhouse research expertise to, at a
minimum, identify researcimeeds and priorities and see to it that the findings feed into the
policy process. A facilitation/molsdition framework is suggested as an aid to locating the
research needs and ensuring that they are pursued in a way that is jpeleyant. Research
within the framework should also contribute the effectiveness of initiatives taken by the
commission to promote both voter registration and voter turnout.

Legislative options

For the reasons given above, it is recommended that Blegtoral Commissioshoul be
established through the enactment @i Electoral Commission Athat would, inter alia,
establishsuch an Electoral Commission, with its own corporate legal personality, Chief
Executive, staff (who would be civil servants of the State), assetsadilities, and budget

In addition, anElectoral Act [Consolidation] Ashould be enacted thaivould amend and
consolidate the law to be found in the Acts and Statutory Instruments referred to in
Appendix 3 (together with the proposed Electoral Commisgiof), bringing together in one

Act the law relating to referendums and elections to local authorities, Udaras na Gaeltachta,
the European Parliament, Dail Eireann, Seanad Eireann and the office of President of Ireland.

Accountability, funding and composit ion

The Electoral Commissiowill be independent in the performance ofifunctions. Any such
provision should not preclude an appropriate degree of accountability on the part of the
Electoral Commissioto the Minister for the Environment, Heritage ahadcal Government
and to the Oireachtas.



Preliminary study on the establishment of an Electoral Commission in Irefénd

The Courts Service seems to be an appropriate model in this respect. It has a duty to make
an annual report on its activities to the Minister for Justice, Equality and Law Reform (which
is laid before the Houses oha Oireachtas) and to furnish specific information to the
Minister on request. The constitutional role and status of Electoral Commissiomnould be
broadly analogous to that of the Courts Service and so a similar form of accountability would
appear appopriate.

However, certain specific polieyaking functions should be reserved to the Minister, for
example fixing the date of polling, deciding whether to approve a specific form of electronic
voting recommended by the commission, or proposing changebldoetectoral system. In
those specific cases, the role of the commission would be merely to advise a course of action
to the Minister, who would have final responsibility for the matter.

We suggesthe drawing of a distinction between mandatory and disicneary expenditures
incurred by the commission and others in connection with their functions in the electoral
process. Constituency returning officers (and returning officers at presidential elections,
European Parliament elections and referendums) sth@antinue to be entitled to payment

of their charges out of the Central Fund, in the established mahriém Post should also be
entitled to payment on the same basi¥.

TheElectoral Commissioshould also be entitled to claim payment from the Central Fund of
the expenses which it has incurred by reason of the Chief Electoral Officer acting as the
presidential returning officer, the Seanad returning officer for the election of panel members
to Seanad Eireann and as the referendum returning officer at a referendum, which would
reflect the existing arrangements?

In our viewall the other expenses of th€ommission should be paid by the Minister for
Finance out of moneys provided by the Oireachtas.

Given the nature of the functions which the new body would perform, we consider that the
following ex officiomembership would be most appropriate

(a) a chairperson who shall be a judge, or a former judge, of the Supreme Court or
the High Court, and

(b) the following ordinary memberts

(i) the Comptroller and Auditor General,

3 |n addition to the provisions already cited, see the Presidential Elections Act, 1993 s 11 (as

amended by the Electoral Act, 1997 st)7é&nd theElectoral (Amendment) Act, 2001 s &3( the
European Parliament Elections Act 1997 s 18 (as amended by the Electoral (Amendment) Act, 2001 s
51() and the Referendum Act, 1994 s 16 (as amended by the Electoral Act, 1993) andthe
Electoral (Amendmet) Act, 2001 s 58].)

174 Electoral Act, 1992 s 4(2); Presidential Elections Act, 1993 s 5(2); Referendum Act, 1994 s 4(2);
European Parliament Elections Act 1997 s 4(2).

7> presidential Elections Act, 1993 s 9(@) (as amended by the Electoral (Amendmehtt, 2001 s

52({)); Seanad Electoral (Panel Members) Act, 1947 s 4(3) (and s 4(3A) as inserted by the Electoral
(Amendment) Act, 2001 s 5%Jf; Referendum Act, 1994 s 14 (8) (as amended by the Electoral
(Amendment) Act, 2001 s 8%()



Preliminary study on the establishment of an Electoral Commission in Irefénd

(ii) the Ombudsman,
(iii) the Clerk of Dail Eireann,
(iv) the Clerk of Seanad Eireann

Particularly if the members of the commission are to de officiq we feel it is of grea
importance that the Chief Executive of the commission should have a strong and clearly
defined leadership role, with the commission members performing primarily an oversight
and regulatory role. We therefore envisage that

(a) the chief executive officer ® (1 KS O2YYAaaizy adzOK oS
9f SOG2NIf hFFAOSNET

(b) the Chief Electoral Officer should be appointed in the same manner as the
Ombudsman (by the President upon resolution passed by Dail Eireann and by
Seanad Eireann recommending the appointmehtie person: Ombudsman
Act 1980 s 2(2));

(c) the Chief Electoral Officer should serve a term of 6 years and might-be re
appointed to the office for a second or subsequent terth;

(d) the same disqualifications as apply to holding the office of Ombudsman should
apply to the position of Chief Electoral Officer, as well as those set below as
being appropriate to membership of the commission, should that noeke
officio;

(e) the Chief Electoral Officer should be paid the same remuneration and
allowances for expenses aegaid to a judge of the High Court;

(f) the Chief Electoral Officer
(1) might at his own request be relieved of office by the President.

(2) might removed from office by the President but shall not be removed from
office except for stated misbehaviour, mqgacity or bankruptcy and then
only upon resolutions passed by Dail Eireann and by Seanad Eireann calling
for his removal,

(3) should in any case vacate the office on attaining the age of 67 years.

176 p sixyear erm seems particularly appropriate to us, in view of the desirability of the term of office

of the CEO extending beyond the normal electoral cycle.



Version 3 26 August 200874

Appendices

Appendix1: {GFGSYSyid 2F (GKS GSYRSNBNDa
in successfully performing the role.

Appendix2:  Research on voter behaviour in Ireland

Appendix3:  Acts and Statutory Instruments

dzy RENE G F Y RA Y



Preliminary study on the establishment of an Electoral Commission in Iref&nd

Appendix1:3 OAOAT AT O 1T £ OEA tatdinpg HKthoidsed O O1 AAOC
and tasks involved in successfully performing the role.

The Agreed Programme for Government envisages five tasks for the new Electoral
Commission. The five, with comments on their implications for the preliminary study, are:

1. Take rsponsibility for electoral administration and oversight

Implement modern and efficient electoral practices

Revise constituency boundaries

2
3
4. Compile a new national rolling electoral register
5

Take over the functions of the Standards in Public Officmmission in relation
to electoral spending and examine the issues involved in financing the political

system.




Preliminary study on the establishment of an Electoral Commission in Irefénd

Appendix 2:Research on voter behaviour in Ireland
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http://www.cev.ie/htm/report/first report/pdf/Appendix%202J.pdfDecember 2004

Central Statistics OfficeQuarterly National Household Survey: Voter participation and
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Appendix 3:Acts and Statutory Instruments

Acts of the Oireachtas

Seanad Electoral (University Members) Act, 1937
Seanad Electoral (Panel Members),A&47

Seanad Electoral (Panel Members) Act, 1954

Electoral (Amendment) Act, 1972 ss 2 and 6

Electoral (Amendment) Act, 1973 s 3

Postal and Telecommunications Services Act, 1983 s 74
Electoral Act, 1992

Presidential Elections Act, 1993

Referendum Act, 1994

Electoral (Amendment) Act, 1996

European Parliament Elections Act, 1997

Electoral Act, 1997

Referendum Act, 1998

Electoral (Amendment) Act, 1998

Local Government Act, 1998 s 12(12)

Local Elections (Disclosure of Donations and Expenditure) Act, 1999
LocalGovernment Act, 2001 Part 4

Electoral (Amendment) Act, 2001

Referendum Act, 2001

Electoral (Amendment) Act, 2002

Electoral (Amendment) (No. 2) Act, 2002

Local Government (No. 2) Act, 2003 s 6

European Parliament Elections (Amendment) Act 2004

Electoral (Arandment) Act 2004
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Electoral (Amendment) Act 2005
Electoral (Amendment) Act 2006

Electoral (Amendment) Act 2007

Statutory Instruments

Udaras na Gaeltachta Elections Regulations, 1979 (S| No 355 of 1979)
Udaras na Gaeltachta Elections (Amendm&sjjulations, 1994 (SI No 103 of 1994)
Udaras na Gaeltachta Elections (Amendment) Regulations 1999 (S| No 341 of 1999)

Udaréas na Gaeltachta Elections (Amendment) Regulations 2005 (S| No 125 of 2005)

Local Elections Regulations, 1995 (S| No 297 of 1995)

Euopean Parliament Elections (Forms) Regulations, 2004 (SI No 203 of 2004)

European Parliament Ballot Paper (Photographs and Emblems) Regulations 2004 (SI No 204
of 2004)

European Parliament Election (Reimbursement of Expenses) Regulations, 1999 (SbNo 122
1999)

Presidential Election (Reimbursement of Expenses) Regulations 2004 (SI No 442 of 2004)

Presidential Elections (Forms) Regulations 2004 (SI No 533 of 2004)

Electoral (Amendment) Act, 2001 (Section 48) Order, 2002 (SI No 460 of 2002)



