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Environmental Liability Bill 2008

A Bill to provide for the implementation of Directive 2004/35/EC of 21 April 2004 of the European Parliament and of the Council on environmental liability.

Head 1

Short Title and Commencement

Provide that:

(1)
This Bill shall be cited as the Environmental Liability Bill 2008.

(2)
This Bill comes into operation on enactment.

Explanatory Note

This Head gives the title of the Bill and provides for its commencement from the date of its enactment.

This Bill and the European Communities (Environmental Liability) Regulations 2008 provide for the transposition of the Environmental Liability Directive.  

The Directive contains a number of discretions and the Office of the Attorney General has advised that where we choose to take up the discretions provided in the Directive there would be a strong possibility that such an approach could be successfully challenged in the courts.  In these circumstances, that Office advised that it would be safer to use primary legislation to transpose such discretions.  As such, the purpose of this Bill is to provide for the transposition of those discretionary provisions contained in the Directive which are considered appropriate.  The Screening RIA (Appendix 3) discusses the adoption or otherwise of these discretionary provisions.

Head 2

Interpretation

Provide that:

(1)
In this Bill -

"Agency" means the Environmental Protection Agency;

"Directive" means Directive 2004/35/EC on environmental liability with regard to the prevention and remedying of environmental damage
;

"Environmental Liability Regulations" means the European Communities (Environmental Liability) Regulations 2008 (S.I. No. X of 2008);

"Minister" means the Minister for the Environment, Heritage and Local Government;

"Natural Habitats Regulations" means the European Communities (Natural Habitats) Regulations 1997 (S.I. No. 94 of 1997), the European Communities (Natural Habitats) (Amendment) Regulations 1998 (S.I. No. 233 of 1998), the European Communities (Natural Habitats) (Amendment) Regulations 2005 (S.I. No. 378 of 2005), together with any amendments to or replacements of those Regulations;  

"Wildlife Acts" means the Wildlife Acts 1976 and 2000 (No. 38 of 2000);

(2)
A word or expression that is used in this Bill and is also used in the Environmental Liability Regulations has the same meaning in this Bill as it has in the Environmental Liability Regulations, unless the contrary intention appears.

Explanatory Note

This Head provides for the necessary definitions.  

This Bill and the European Communities (Environmental Liability) Regulations 2008 provide for the transposition of the Environmental Liability Directive.  The great majority of the Directive is being transposed by the Regulations and the remaining aspects, i.e. the discretionary provisions of the Directive, are being transposed by this Bill.

Subhead (1) provides for the definitions for the Bill.

Subhead (2) notes that the definitions in the Environmental Liability Regulations are relevant to the Bill.  The definitions in the Directive (Article 2) will have been transposed by the Environmental Liability Regulations.

Further interpretation of the ELD definitions is outlined in the Screening RIA (see paragraphs 3 to 124 of Appendix 4).

Head 3

Extension of Habitats and Species

Provide that:

(1)
Where the Minister is satisfied that, in the interests of the conservation status of any species or habitat, the Minister may make regulations to apply the Environmental Liability Regulations to species and habitats designated under the Wildlife Acts or under the Natural Habitats Regulations but not included in the meaning of protected species and natural habitats in Regulation 2 of the Environmental Liability Regulations.

(2)
This section comes into operation on (date).

Explanatory Note

This Head provides for the adoption of the discretionary provision relating to the extension of the habitats and species discretion as provided in Article 2(3)(c) of the ELD.  That Article gives Member States the option to extend the definition of protected species and habitats within the ELD by including other species and habitats over and above those listed in the Annexes of the Birds and Habitats Directives enjoying protection under domestic legislation.

Under the Wildlife Acts 1976 to 2000, the European Communities (Natural Habitats) Regulations 1997, European Communities (Natural Habitats) (Amendment) Regulations 1998, European Communities (Natural Habitats) (Amendment) Regulations 2005, and the European Communities (Conservation of Wild Birds) Regulations 1985, the Minister may designate Special Areas of Conservation and Special Protection Areas (Natura 2000 sites), Natural Heritage Areas and Proposed Natural Heritage Areas, Nature Reserves, Refuges for Flora and Fauna, and Flora and Fauna Protection Orders.  Under these designations, specific species and habitats are protected.  

Subhead (1) provides the Minister with the power to make regulations which would allow the extension, for the purposes of the ELD, the species and habitats listed in the Annexes of the Birds and Habitats Directives to other species and habitats covered specifically by Irish legislation.

The power to make regulations is being provided so that the Minister can bring other species and habitats within the scope of the ELD, having due regard to the importance, significance and conservation status of those particular species or habitats.  This would mean that the designated species and habitats would be included within the meaning of protected species and natural habitats as defined in Regulation 2 of the Environmental Liability Regulations.  

Conservation status, referred to in subhead (1) has the same meaning as that of conservation status defined in Regulation 2 of the Environmental Liability Regulations.

The background to the adoption of this discretionary provision is outlined in the Screening RIA (see paragraphs 15 to 26 of Appendix 3).

Subhead (2) provides for the synchronisation of the date of enactment of the Bill with the date the Regulations come into operation.  The date to be specified is the date the Regulations come into effect and this date should correspond with the date the Bill is enacted.

Head 4

Permit and State-of-the-art Defences

Provide that:

(1)
Subject to subsection (2), an operator shall not bear the cost of remedial actions taken pursuant to Regulation 8(1)(b) of the Environmental Liability Regulations where he or she demonstrates to the Agency that he or she was not at fault or negligent and that the environmental damage was caused by:

(a)
an emission or event expressly authorised by, and fully in accordance with the conditions of, an authorisation conferred by or given under the relevant legislation specified in Schedule 3 to the Environmental Liability Regulations, as applied at the date of the emission or event.  

(b)
an emission or activity or any manner of using a product in the course of an activity which the operator demonstrates was not considered likely to cause environmental damage according to the state of scientific and technical knowledge at the time when the emission was released or the activity took place.  

(2)
The provisions of subsection (1) shall not apply to the operator of the activity specified in paragraph 11 of Schedule 3 to the Environmental Liability Regulations where this relates to cultivation including field trials.

(3)
This section comes into operation on (date).

Explanatory Note

This Head provides for the adoption of the permit and state-of-the-art defences as provided in Article 8(4) of the ELD.  That Articles gives Member States the option to curtail the Directive by allowing operators an exemption to the costs of remedial action.  Such remedial action is specified in Article 6 of the Directive, as transposed by Regulation 8 of the Environmental Liability Regulations and incorporates emergency remedial measures and medium-long term remedial measures.

Subhead (1)(a) provides for the adoption of the permit defence, with the exception of those activities specified in subhead (2) as provided in Article 8(4)(a) of the ELD.  That Article is relevant only to operators of those activities specified in Annex III of the ELD (Schedule 3 to the Environmental Liability Regulations).  This subhead provides that an operator would be exempt from the cost of remedial actions taken pursuant to Regulation 8(1)(b) of the Environmental Liability Regulations where s/he demonstrates to the Agency that s/he was not at fault or negligent and that the environmental damage was caused by an emission or event expressly authorised by, and fully in accordance, with the conditions of an authorisation conferred by or given under the relevant legislation specified in Schedule 3 to the Regulations, as applied at the date of the emission or event.  Regulation 8(1)(b) of the Environmental Liability Regulations relates to remedial actions taken pursuant to the Directive, and are considered to be those medium-long term remedial measures and not emergency remedial measures as envisaged in Regulation 8(1)(a).  This subhead is more restrictive than what is provided in Article 8(4)(a) as that Article provides that operators may be exempt from the cost of both emergency and medium-long term remedial measures.

Subhead (1)(b) provides for the adoption of the state-of-the-art defence, with the exception of those activities specified in subhead (2) as provided in Article 8(4)(b) of the ELD.  That Article is relevant to operators of all occupational activities.  This subhead provides that an operator would be exempt from the cost of remedial actions taken pursuant to Regulation 8(1)(b) of the Environmental Liability Regulations where s/he demonstrates to the Agency that s/he was not at fault or negligent and that the environmental damage was caused by an emission or activity or any manner of using a product in the course of an activity which the operator demonstrates was not considered likely to cause environmental damage according to the state of scientific and technical knowledge at the time when the emission was released or the activity took place.  Regulation 8(1)(b) of the Environmental Liability Regulations relates to remedial actions taken pursuant to the Directive, and are considered to be those medium-long term remedial measures and not emergency remedial measures as envisaged in Regulation 8(1)(a).  This subhead is more restrictive than what is provided in Article 8(4)(b) as that Article provides that operators may be exempt from the cost of both emergency and medium-long term remedial measures.

Subhead (2) provides that the permit and state-of-the-art defences do not apply to the operator of activities specified in paragraph 11 of Schedule 3 to the Regulations where this relates to cultivation including field trials.  These activities concern the cultivation of Genetically Modified Organisms.  It is considered that the operator in this instance includes both the operator of the activity and the holder of the relevant deliberate release consent or authorisation issued under Directive 2001/18/EC of the European Parliament and of the Council.  The definition of operator in the Environmental Liability Regulations embraces both types of the operator in this case.

The background to the adoption of the permit and state-of-the-art defence is outlined in the Screening RIA (see paragraphs 27 to 65 of Appendix 3).

Subhead (3) provides for the synchronisation of the date of enactment of the Bill with the date the Regulations come into operation.  The date to be specified is the date the Regulations come into effect and this date should correspond with the date the Bill is enacted.

Head 5

Request for action

Provide that:

(1)
Where it appears to the Agency that the request for action relating to an instance of an imminent threat of environmental damage under Regulation 11(1) of the Environmental Liability Regulations is vexatious, frivolous, without substance or foundation, the Agency may dismiss such a request for action.

(2)
This section comes into operation on (date).

Explanatory Note

This Head provides for a variation on the non-adoption of Article 12(5) of the ELD.  

Under Article 12(1) of the ELD, as transposed by Regulation 11(1) of the Environmental Liability Regulations, third parties are entitled to request the Agency to take action in respect of instances of environmental damage or an imminent threat of such damage.  Article 12(5) gives Member States the option of curtailing the Directive and not allowing third parties to request action in cases of imminent threats and thus restricting third parties to request action in cases of environmental damage only.

Subhead (1) provides that a third parties' request for action in a case of an imminent threat of environmental damage would only be treated as a request for action, where it appeared to the Agency, that the request was not vexatious, frivolous, without substance or without foundation.  This is similar to actions taken by planning authorities in respect of authorised development as provided in section 152 of the Planning and Development Act 2000.

The background to this discretionary provision is outlined in the Screening RIA (see paragraphs 66 to 74 of Appendix 3).

Subhead (2) provides for the synchronisation of the date of enactment of the Bill with the date the Regulations come into operation.  The date to be specified is the date the Regulations come into effect and this date should correspond with the date the Bill is enacted.

Head 6
Substitution of new Schedule 3 to the Environmental Liability Regulations

Provide that:

(1)
The Schedule set out in Schedule 1 to this Bill is substituted for Schedule 3 to the Environmental Liability Regulations.

(2)
This section comes into operation on (date).

Explanatory Note

This Head provides for the substitution of a new Schedule 3 to the Environmental Liability Regulations.  This serves the following two purposes: 

-
the appropriate transposition of Annex III of the ELD by referring to the relevant Irish transposing legislation for the various Directives associated with the activities included in Annex III; and

-
the adoption of the discretionary provision at Annex III (paragraph 2) of the ELD.

Annex III of the ELD (as transposed by Schedule 3 to the Environmental Liability Regulations) provides a list of activities which come within the scope of the Directive as outlined in Article 3(1) of the ELD (as transposed by Regulation 3(1) of the Environmental Liability Regulations).

Schedule 3 to the Regulations did not identify the Irish transposing legislation for those activities, because it could be interpreted as broadening of the scope of the Directive beyond what was intended.  The difficulty in particular relates to the Integrated Pollution Prevention and Control (IPPC) activities referred to in paragraph 1 of Annex III.  The Irish legislation, the Protection of the Environment Act 2003 which transposed the IPPC Directive expanded the list of activities specified in that Directive so as to reflect the then integrated pollution control licensing system provided by the Environmental Protection Agency Act 1992.  As such, in referring to the Irish transposing legislation in Schedule 3 for the IPPC Directive, would result in an expanded list of activities than a simple reference to the IPPC Directive.  

It is considered appropriate, for the purposes of effective transposition that reference be made to the Irish transposing legislation rather than the Directives with respect to each of the activities included in Annex III.  From a practical implementation perspective, it will mean that there will be no difference amongst IPPC activities in terms of their responsibilities and scope under the ELD.  The Screening RIA made no distinction between the IPPC activities licensed by the EPA.

The new Schedule 3 details all relevant Irish legislation associated with the activities listed in this Schedule.

In addition, this Subhead (1) provides for the adoption of the discretionary provision at Annex III (paragraph 2) of the ELD.

Annex III (paragraph 2) of the ELD provides that waste management operations come within the scope of the Directive.  However, Annex III (paragraph 2) gives an option to Member States to curtail the Directive by restricting those waste management operations to specific operations and not those involving the spreading of sewage sludge.

The new Schedule 3 to the Environmental Liability Regulations provides that the waste management operations identified in paragraph 2 of this Schedule exclude the spreading of sewage sludge from urban waste water treatment plants, treated to an approved standard, for agricultural purposes.

The background to this discretionary provision is outlined in the Screening RIA (see paragraphs 75 to 83 of Appendix 3).

Subhead (2) provides for the synchronisation of the date of enactment of the Bill with the date the Regulations come into operation.  The date to be specified is the date the Regulations come into effect and this date should correspond with the date the Bill is enacted.

Schedule 1

"Schedule 3

Activities

1.
The operation of installations subject to licence in accordance with Part IV of the Environmental Protection Agency Act 1992 (No. 7 of 1992), as inserted by section 15 of the Protection of the Environment Act 2003 (No. 27 of 2003), and Regulations thereunder together with any amendments to or replacements of those enactments for the purpose of giving effect to the requirements of Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control
. That means all activities listed in the First Schedule of the Environmental Protection Agency Act 1992 (No. 7 of 1992), as substituted by section 18 of the Protection of the Environment Act 2003 (No. 27 of 2003).  

2.
Waste management operations, including the collection, transport, recovery and disposal of waste and hazardous waste, including the supervision of such operations and after-care of disposal sites, subject to permit or registration or licence in accordance with the Waste Management Acts 1996 to 2003 and Regulations thereunder together with any amendments to or replacements of those enactments for the purpose of giving effect to the requirements of Council Directive 75/442/EEC of 15 July 1975 on waste
 and Council Directive 91/689/EEC of 12 December 1991 on hazardous waste
.


Those operations include, inter alia, the operation of landfill sites and the operation of incineration plants under the Waste Management Acts 1996 to 2003 and Regulations thereunder together with any amendments to or replacements of those enactments for the purpose of giving effect to the requirements of Council Directive 1999/31/EC of 26 April 1999 on the landfill of waste
 and Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 on the incineration of waste
.


Those operations do not include the spreading of sewage sludge from urban waste water treatment plants, treated to an approved standard, for agricultural purposes.

3.
All discharges into the inland surface water, which require prior authorisation in accordance with the Water Quality (Dangerous Substances) Regulations 2001 (S.I. No. 12 of 2001), the Waste Water Discharge (Authorisation) Regulations 2007 (S.I. No. 684 of 2007), the European Communities (Aerial Fertilisation) (Forestry) Regulations 2006 (S.I. No. 592 of 2006) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Council Directive 76/464/EEC of 4 May 1976 on pollution caused by certain dangerous substances, discharged into the aquatic environment of the Community
.  
4.
All discharges of substances into groundwater which require prior authorisation in accordance with the Protection of Groundwater Regulations 1999 (S.I. No. 41 of 1999) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Council Directive 80/68/EEC of 17 December 1979 on the protection of groundwater against pollution caused by certain dangerous substances
.

5.
The discharge or injection of pollutants into surface water or groundwater which require a permit, authorisation or registration or licence in accordance with the Water Quality (Dangerous Substances) Regulations 2001 (S.I. No. 12 of 2001) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action in the field of water policy
.

6.
Water abstraction and impoundment of water subject to prior authorisation in accordance with the European Communities (Water Policy) Regulations 2003 (S.I. No. 722 of 2003) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action in the field of water policy9. 

7.
Manufacture, use, storage, processing, filling, release into the environment and onsite transport of

(a)
dangerous substances as defined in Regulation 8 of the European Communities (Classification, Packaging, Labelling and Notification of Dangerous Substances) Regulations 2003 (S.I. No. 116 of 2003) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Article 2(2) of Council Directive 67/548/EEC of 27 June 1967 on the approximation of the laws, regulations and administrative provisions of the Member States relating to the classification, packaging and labelling of dangerous substances
;

(b)
dangerous preparations as defined in Regulation 5 of the European Communities (Classification, Packaging, Labelling of Dangerous Preparations) Regulations 2004 (S.I. No. 62 of 2004) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Article 2(2) of Directive 1999/45/EC of the European Parliament and of the Council of 31 May 1999 concerning the approximation of the laws, regulations and administrative provisions of the Member States relating to the classification, packaging and labelling of dangerous preparations
;

(c)
plant protection products as defined in the European Communities (Authorization, Placing on the Market, Use and Control of Plant Protection Products) Regulations 1994 (S.I. No. 139 of 2004) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Article2(1) of Council Directive 91/414/EEC of 15 July 1991 concerning the placing of plant protection products on the market
; 
(d)
biocidal products as defined in Regulation 2 of the European Communities (Authorization, Placing on the Market, Use and Control of Biocidal Products) Regulations 2001 (S.I. No. 625 of 2001) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Article 2(1)(a) of Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the placing of biocidal products on the market
.

8.
Transport by road, rail, inland waterways, sea or air of dangerous goods or polluting goods as defined either in accordance with the Carriage of Dangerous Goods by Road Act 1998 (No. 43 of 1998) and Regulations thereunder for the purpose of giving effect to the requirements of Annex A to Council Directive 94/55/EC of 21 November 1994 on the approximation of the laws of the Member States with regard to the transport of dangerous goods by road
 or in accordance with the European Communities (Transport of Dangerous Goods by Rail) Regulations 2003 (S.I. No. 710 of 2003) as amended for the purpose of giving effect to the requirements of the Annex to Council Directive 96/49/EC of 23 July 1996 on the approximation of the laws of the Member States with regard to the transport of dangerous goods by rail
 or as defined in accordance with European Communities (minimum Requirements for Vessels Carrying Dangerous or Polluting Goods) Regulations 1995 (S.I. No. 229 of 1995) as amended, together with any amendments to or replacements of those enactments for the purpose of giving effect to the requirements of Council Directive 93/75/EEC of 13 September 1993 concerning minimum requirements for vessels bound for or leaving Community ports and carrying dangerous or polluting goods
.

9.
The operation of installations subject to authorisation in accordance with the Air Pollution Act 1987 (No. 6 of 1987), as amended together with any amendments to or replacements of that enactment for the purpose of giving effect to the requirements of Council Directive 84/360/EEC of 28 June 1984 on the combating of air pollution from industrial plants
 in relation to the release into air of any of the polluting substances covered by the aforementioned Directive.

10.
Any contained use, including transport, involving genetically modified micro-organisms as defined by the Genetically Modified Organisms (Contained Use) Regulations 2001 (S.I. No. 73 of 2001) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Council Directive 90/219/EEC of 23 April 1990 on the contained use of genetically modified micro-organisms
.
11.
Any deliberate release into the environment, transport and placing on the market of genetically modified organisms as defined by the Genetically Modified Organisms (Deliberate Release) Regulations 2003 (S.I. No. 500 of 2003) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Directive 2001/18/EC of the European Parliament and of the Council
.
12.
Transboundary shipment of waste within, into or out of the European Union, requiring an authorisation or prohibited in the meaning of the Waste Management (Shipments of Waste) Regulations 2007 (S.I. No. 419 of 2007) together with any amendments to or replacements of those Regulations for the purpose of giving effect to the requirements of Council Regulation (EEC) No 259/93 of 1 February 1993 on the supervision and control of shipments of waste within, into and out of the European Community
.
13.
The management of extractive waste in accordance with national legislation for the purposes of giving effect to the requirements of Directive 2006/21/EC of the European Parliament and of the Council of 15 March 2006 on the management of waste from extractive industries
.  "
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